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The concluding portion of the article of Judge Bur- | have an inevitable tendency to prejudice the case in the 


roughs on Limitations upon the Taxing Power prescribed by 
the Constitution of the United States, will appear next 
week. 

Some or THE Dy1nG Guories oF THE Common Law.—Un- 
der this title we commented, in the first volume of this 
JOURNAL, pp. 424, 455, on a decision of the Supreme Court 
of the District of Columbia in the case of Pollard v. Lyon, 
an action by a female for slanderous words imputing un- 
chastity. It will be remembered that we stated that the 
court decided that the words imputed were not actionable 
per se, in obedience to a firmly settled rule of the common 
law, which law was in force, with very little statutory 
adulteration, in the District of Columbia. Our criticism 
was there‘ore upon the law, and not upon the court. We 
now recur to the subject merely for the purpose of’ stating 
that that decision has been affirmed in the Supreme Court 
of the United States, in a long and instructive opinion by 
Mr. Justice Clifford, which will be found elsewhere in this 
number of the JournaL. It will be seen that two points 
are decided: 1. That the allegations of the plaintiff’s dec- 
laration did not amount to an allegation of special dam- 
age; and, 2. That the words imputed are not actionable 
per se. On reading the opinion of Mr. Justice Clifford we 
are satisfied, as suggested by our correspondent, Judge Wil- 
liams, when the case was formerly uider discussio. in this 
Journal, (1 Cent. L. J. 455), that if the plaintit’sattorney 
had made in uis declaration a clear allegation of special 
damage, he would have recovered a verdict which would 
have stood. 














Bascock’s Case.—This trial, which is attracting the at- 
tention of the whole country, bas, at the time of the pres- 
ent writing, been in progress five days. The character and 


civil and military position of the defendant, the nature of 
the crime charged against him, and the splendid array of 


talent enlisted in his defence, all concur to make it one 
of the most deeply interesting trials on record. The de- 
fendant is private secretary to the President of the United 
States; he also holds the rank of a Colonel of Engineers 
and the brevet rank of Major General in the United States 
army. The crime charged is conspiracy to defraud the 


government out of the tax on distilled spirits—the most | 


serious crime, perhaps, with the exception of cowardice in 
battle or treasonable communication with the enemy, that 
could be charged against a military man. The govern- 
ment is represented by the same able counsel who have 
successfully prosecuted the cases of McKee and Maguire, 
—Mr. Broadhead and Mr. Eaton, special counsel, Mr. Dyer 
the district attorney, and Mr. Bliss and Mr. Peddrick, his 
assistants. The detence is represented by Hon. John K. 
Porter, formerly a judge of the New York Court of Ap- 


minds of the jury. Mr. Storrs, upon whom the active work 
of the defence has so far for the most part devolved, is 
extremely ready in objections and forcible and full of 
resource inargument. His conduct of the defence so far 
has given: rise to the suspicion that, unconsciously no 
doubt, he is borne along by the desire of displaying on 
a memorable occasion his splendid powers, rather than 
by the single thought of saving his client. Still it is 
quite likely that this line of detence may find a justifi- 
cation in the circumstance that the common law, in what 
we regard its extreme injustice and impolicy, has sealed 
the defendant’s lips, in a case where the ability to ex- 
plain documents and circumstances which may seem to Im- 
peach his innocence, is peculiarly, perhaps solely, within 
his breast. We should not have ventured even these few 
observations upon the case during its progress, but for the 
fact that the court has wisely withdrawn from the jury the 
privilege of reading the newspapers. 





State Taxation of Foreign Commercial Travelers. 


Elsewhere we publish a very satisfactory and instructive 
judgment of the Supreme Court of the United Siates, de- 
livered by Mr. Justice Field, in the case of Welton v. The 
State of Missouri, determining that a license tax imposed 
by the legislature of Missouri upon persons who are en- 
gaged “in the sale of goods, wares and merchandise, which 
are not the growth, product or manufacture of that state, 
by going from place to place to sell the same,”—no 
such tax being imposed upon like persons who deal in 
articles which are the growth, product and manu‘acture of 
the state,—is in conflict with the powero! Congress to reg- 
ulate commerce among the several states, and is there.ore 
void. The decision of the court below, the Supreme Court 
ot Missouri, which is here reversed, will be found in 50 
Mo. 288. When we follow the conclusive reasoning of Mr. 
Justice Field, carrying with it as it does the 
unanimous judgment of the eminent tribunal es- 
tablished by the federal constitution for the final 
settling of all such questions, it seems difficult to under- 
stand how any court could have decided otherwise. “The 
power of a state to exact a license tax of any amount 
[against persons dealing in goods the growth or manufac 
ture of other states] being admitted,” says the learned 
Justice, “no authority would remain in the United States, 
or in this court to contest its action, however unreasonable 
or oppressive. Imposts operating as an absolute exclu. 
sion of the goods would be possible, and all the evils of 
discriminating state legislation, favorable to the interests 
of one state and injurious to the interests of other states 
and countries, which existed previous to the adoption of 
the constitution, might follow, and the experience of the 





eals, but more particularly noted as one of the leading | 
5) I y £ 


counsel for the defendant in the recent case of Tilton vy. 
Beecher. With him are associated ex-Attorney-General 
Williams, now practicing his profession at the National 
Capital,and Mr. Storrs of Chicago, who has the well de- 
served reputation of being one of the leading criminal 
lawyers of the country. The case is presided over by Dil- 
lon and Treat, JJ., the same able and impartial judges who 
presided in the two previous trials, and the latter of whom 
presided also in the trials of McDonald and Avery. The 
trial so far has developed nothing remarkable. The de- 
fence has been highly technical, and it would seem that 
every point has been seized upon where a contest could 
be made. In our judgment the counsel for the defence have 
made a serious mistake in this regard. Such a course must 


; some of the states. 


last fifteen vears shows would follow, from the action of 
” This decision will be hailed by the 


‘mercantile community as affording an additional check to 
| the tide of tribal state legislation (the result of the pre- 


dominance of the back-woods element in some of our 
legislative bodies), which, if leftunchecked, would convert 
some of the states into petty independent republics like 
those states of Central Asia by which, as M.Vambery relates, 
duties are levied upon caravans almost at the end of each 
day’s journey, until they are stripped of nearly all their 
wealth before they arrive at their destination. It is a strik- 
ing instance of the dishonesty of many human pretensions, 
that such a statute as the one here declared void, should be 
found on the statute books of a state, a very large major- 





ity of whose people are unquestionably in favor of free 
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trade. The consistency which cries out against a national 
revenue law which imposes duties on British cottons, and 
French silks, and at the same time levies indirect duties 
like this against the cottons of Massachusetts, the hardwares 
of Pennsylvania, and the agricultural implements of Illi- 
nois, is indeed a jewel. 

The credid of procuring the declaration of law given in 
this case is due Hon. James S. Botsford, United States At- 
torney for the Western Distriet of Missouri, by whom the 
cause was removed to the Supreme Court of the United 
States and there ably argued. For this service Mr. Bots- 
ford is entitled to the thanks of the whole mercantile com- 
munity. 

Since writing the above, we have seen in a publication 
recently established in New York, the Law and Equity Re- 
porter, an account of a recent judgment of the Supreme 
Court of Michigan, on an analogous question, the opinion 
in which was delivered by that eminent constitutional 
jurist, Judge Cooley. It is as follows: “The complainant 
is a corporation created by a special charter. It pays the 
tax provided by its charter, and a specific tax had been 
levied upon it in addition. The legislature of Michigan, in 
1865, passed an act which taxed the minerals obtained and 
exported from the state one cent and a half a ton, and ex- 
empted that which was obtained and smelted in the state. 
The defendant demurred, and the demurrer was sustained. 
Held, such a tax is a tax on inter-state and foreign com- 
merce, and its purpose is to induce the working up of the 
minerals within the state. This is an application of the 
doctrine of protection, not only as between the state and 
foreign countries, but as between the states and themselves, 
and there is no authority in the state to do this.” 





Reverdy Johnson. 


Since going to press with our last issue, the telegraph 
has brought news of the sudden and unexpected 
death of this great lawyer and statesman, the circumstances 
of which are thus detailed by an Associated Press telegram 
of the 10th instant: “Mr. Johnson came here last night to 
argue the case of Baker v. Frick, argued in the court of 
appeals to-day. By invitation, he became governor Car- 
roll’s guestat the executive mansion. The Governor invi- 
ted Chief Justice Bartol of this state, and several other 
gentlemen, to meet Mr. Johnson atdinner. They dined at 
5p. M. Mr. Johnson appeared in his usual health and 
spirits and told a number of anecdotes, taking but one 
glass of wine at dinner and refusing more. After dinner 
he suddenly asked Governor Caroll to take him to the par- 
lor. He took the governor’s arm (being almost totally 
blind) and walked in and sat down upon the sofa. At Mr. 
Johnson’s request, the governor returned to his guests. 
Shortly after a servant beckoned the governor out, and in- 
formed him that Mr. Johnson was lying on the stones in 
the yard. The governer found him lying upon the cobble- 
stone carriage way, which passes under the porch of the 
mansion, close to the wall and near a door leading into the 
basement. He had evidently gone down from the steps 
and around to the side of the house and fallen where he 
was found. The impression is that he had been lying 
there half an hour. He was dead when found, but still 
bleeding from wounds received in his fall which probably 
occasioned his death. ; 

From one of our exchanges we take the following sketch 
of this grand old man, evidently written by one tamiliar 
with his character and with the facts of his history: “ Mr. 
Johnson was born within a stone’s throw of the place 
where he died, on the 21st day of May, 1796. He will thus 
be seen to have been in the 80th year of his age. He stud- 
died law, after graduating at St. John’s College, Annapo- 
lis, with his father, Chief Justice Johnson, of that city, and | 
came to the bar in 1815, at nineteen years of age. Upon | 
attaining his majority he removed to Baltimore, where he | 





has resided ever since. Mr. Johnson was a man of large 
frame and imposing appearance, of great legal erudition, of 
grand voice, of keen judgment, of immense logical power 
and clearness of statement, and as a nisi prius lawyer, he 
had few, if any, equals in this country. He almost at once 
stepped to the front, where he held his place against all com- 
ers for more than three-fifths of a century. His fame soon 
spread over the country, and he after a few years devoted 
himself almost entirely to the practice of his profession in 
the Supreme Court of the United States. More of his ar- 
guments will be found in the Supreme Court Reports than 
any other two men in the. country. In conjunction with 
Mr. Thomas Harris he reported the early decisions of the 
Maryland Court of Appeals, (Harris and Johnson, 7 vols., 
1820.27). Mr. Johnson was retained on one side or the 
other of a large majority of the leading cases in the Circuit 
and Appellate Courts of Maryland for the last fifty years, 
and enjoyed a wonderful measure of success, rarely ever 
losing an important case. In 1849, President Taylor ap- 
pointed him Attorney-General of the United States. At 
the bar, Mr. Johnson, although scrupulously courteous, was 
somewhat overbearing in his general demesnor. When oc- 
casion demanded it he could spice the coolest logic 
with the bitterst scarcasm or the broadest humor, being es- 
specially rich in anecdotes. Sometimes, however, he met 
his match in repartee. Henry Winter Davis, upon one 
occasion, being twitted by the great advocate, with feeble- 
ness of memory for taking elaborate notes, replied: “ Yes, 
Mr. Johnson, but you will please remember that, unlike 
the lion in the play, Ihave something more to do than to 
roar.” This wasa palpable hit at Mr. Johnson’s grand 
voice, with which he sometimes blew a jury down as a 
storm bends a forest. Although an octogenarian and al- 
most totally blind, Mr. Johnson retained to the last the 
proud pre-eminence in his profession which he won in the 
prime of his manhood. He was enabled to do this by the 

ower of one of the most remarkable memories on record. 

he writer heard him make an argument in reply to Judge 
Curtis in the United States District Court, for the District 
of Maryland, some six or seven years ago, in a case involv- 
ing many thousand dollars. He reviewed from memory 
every case which was cited by his great adversary, and re- 
ferred by page and volume to over twenty leading cases 
per contra, many of which he declared he had not seen for 
over twenty years, and succeeded in completely annihilating 
Mr. Curtis’ argument. But it is as a constitutianal lawyer 
that Mr. Johnson will be best known to posterity. In that 
branch of the profession he was approached in rank by no 
living jurist save Mr. Black, nearly all the great constitution- 
al questions having been more or less illuminated by his pow- 
erfully analytical mind. Mr. Johnson was nota ripe scholar, 
being particulazly weak in history. He made a famous faux 
pas in this line when minister at the Courtof St. James. He 
complimented the “ memory of King John, the hero of Run- 
nymede, to whom the Anglo-Saxon race were indebted for 
Magna Charta,” or words to that effect. But Mr. Johnson 
was something more than a great wage Os he was a dis- 
tinguished statesman as well, having ably and honorably 
filled some of the highest positions of honor and trust in 
the government. In 1821 he was elected state senator for 
four years, and re-elected in 1825. In 1845 he was elected 
United States Senator for six years, resigning his place in 
1849 to accept the attorney-generalship, which was ten- 
dered him by President Taylor. In 1862 he was again 
elected to the United States Senate, and in 1868 he was ap- 
pointed minister to England, where he oe emma the 
celebrated treaty for the settlement of the Alabama claims. 
Mr. Johnson, at the time of his death, had but recently re- 
turned from a pleasure trip to England, where he was 
treated with the distinguished consideration due to his rep- 
utation and social and professional worth. He will be 
mourned by a large number of desendents—children, grand- 
children and great-grandchildren, and by an immense circle 
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of friends and admirers all over the country. His death 
will be regarded as a national calamity.” 

The writer of the above has omitted to mention one of the 
most conspicuous events in Mr. Johnson’s career—his de- 
fence of the conspirators who were concerned in the assassi- 
nation of President Lincoln. The argument made by Mr. 
Johnson against the jurisdiction of the military commis- 


sion, and in favor of the right of trial by jury was one of 


the ablest efforts of his life. 


Slander—Words Actionable per se—Words Imputing 
Unchastity. 


POLLARD vy. LYON. 
Supreme Court of the United States, October Term, 1875. 


Slander—Words Actionable per se—Imputation of Unchastity.—An 


action on the case by a female for slander, which charges that the words spoken, 


were, ‘‘ I saw her in bed with Captain Denty,’’ cannot be maintained in the 
District of Columbia without an averment of special damage ; (1) because in 
the absence of an allegation that either the plaintiff or Captain Denty was mar- 
ried, the words charged to have been spoken do not impute the crime of adultery ; 
(2) because, although the words impute fornication, yet there is no statute in 
the District of Columbia making fornication an indictable offense. 


. . Averment of Special Damage.—In such a case, an allegation 
that the plaintiff has been injured in her name and fame is not a suflicient alle- 
gation of special damage. 


3. ——. Arguendo—Classification of Oral Slanders which are Ac- 
tionable.—‘‘ Oral slander as a cause of action may be divided into five classes, 
as follows: (1) words falsely spoken of a person which imputes to the party 
the commission of some criminal offense, involving moral turpitude, for waleh 
the party, if the charge be true, may be indicted and punished; (2) words 
falsely oaeen of a party which impute that the party is infected with some con- 
tagious disease, where, if the charge is true, it would exclude the party from so- 
ciety; (3). Defumatory words falsely spoken of a person which impute to the party 
unfitness to perform the duties of an office or ap ye of profit, or the want 
of integrity in the discharge of the duties of such an office or employment ; (4) 
Defamatory words falsely spoken of a party which —- such party in his 
or her profession or trade ; (5) Defamatory words falsely spoken of a person, 
which, though not in themselves actionable, occasion the party special damage. ’’ 





Error to the Supreme Court of the District of Columbia. 

Mr. Justice CLIrFroRD delivered the opinion of the court. 

Words both false and slanderous, it is alleged, were spoken 
by the defendant of the plaintiff, and she sues in an action on 
the case for slander to recover damages for the injury to her 
name and fame. 

Controversies of the kind, in their legal aspect, require 
pretty careful examination, and in view of that consideration 
it is deemed proper to give the entire declaration exhibited in 
the transcript, which is as follows: 

“That the defendant, on a day named, speaking of the 


plaintiff, falsely and maliciously said, spoke, and published of 


the plaintiff the words following: ‘Isaw her in bed with 
Capt. Denty.’ That at another time, to-wit, on the same day, 


the defendant falsely and maliciously spoke and published of 


the plaintiff the words following: ‘I looked over the trans- 
om-light and saw Mrs. Pollard,’ meaning the plaintiff, ‘in bed 
with Capt. Denty,’ whereby the plaintiff has been damaged 
and injured in her name and fame, and claims damages there- 
for in the sum of ten thousand dollars. 

Whether the plaintiff and defendant are married or single 
persons does not appear, nor is it alleged that they are hus- 
band and wife, nor in what respect the plaintiff has suffered 
loss beyond what may be inferred from the general averment 
that she had been damaged and injured in her name and 
fame. 

Service was made and the defendant appeared and pleaded 
the general issue, which being joined, the parties went to 
trial and the jury, under the instructions of the court, found 
a verdict in favor of the plaintiff for the whole amount 
claimed in the declaration. None of the other proceedings in 
the case, at the special term, require any notice, except to say 
that the defendant filed a motion in arrest of judgment, on 
the ground that the words set forth in the declaration are not 
actionable and, because the declaration does not state a cause 
of action which entitles the plaintiff to recover, and the record 
shows that.the court ordered that the motion be heard at gen- 
eral term in the first instance. Both parties appeared at the 
general term and were fully heard, and the court sustained 
the motion in arrest of judgment and decided that the decla- 
ration was bad in substance. Judgment was subsequently 
rendered for the defendant and the plaintiff sued out the 
present writ of error. 

Definitions of slander will afford very little aid, in disposing 
of any question involved in this record, or in any other, or- 





dinarily arising in such a controversy, unless where it becomes 
necessary to define the difference between oral and written 
defamation, or to prescribe a criterion to determine, in cases 
where special damage is claimed,whether the pecuniary injury 
alleged, naturally flows from the speaking of the words set 
forth in the declaration. Different definitions of slander are 
given by the different commentators upon the subject, but it 
will be sufficient to say that oral slander, as a cause of action, 
may be divided into five classes, as follows: (1) Words false- 
ly spoken of a person which impute to the party the commis- 
sion of some criminal offence involving moral turpitude, for 
which the party, if the charge is true, may be indicted and 
punished. (2) Words falsely spoken of a person which impute 
that the party is infected with some contagious disease, 
where, if the charge is true, it would exclude the party from 
society. (3) Defamatory words falsely spoken of a person, 
which impute to the party unfitness to perform the duties of an 
oftice or employment of profit, or the want of integrity in the 
discharge of the duties of such an oftice or employment. (4) 
Defamatory words falsely spoken of a party which prejudice 
such party in his or her profession or trade. (5) Defamatory 
words falsely spoken of a person, which, though not in them- 
selves actionable, occasion the party special damage. 

Two propositions are submitted by the plaintiff to show 
that the court below erred in sustaining the motion in arrest 
of judgment and in deciding that the declaration is bad in 
substance: (1) That the words set forth in the declaration 
are in themselves actionable and, consequently that the plain- 
tiff is entitled to recover, without averring or proving special 
damage. (2) That ifthe words set forth are not actionable 
per se, still the plaintiff is entitled to recover under the sec- 
ond paragraph of the declaration, which, as she insists, con- 
tains a sufficient allegation that the words spoken of her by 
the defendant were, in a pecuniary sense, injurious to her, and 
that they did operate to her special damage. 

Certain words, all admit, are in themselves actionable, be- 
cause the natural consequence of what they impute to the 
party is damage, as if they import a charge that the party has 
been guilty of a criminal offence involving moral turpitude, 
or that the party is infected with a contagious distemper, or 
if they are prejudicial, ina pecuniary sense, to a person in 
office or to a person engaged as a livelihood in a profession or 
trade, but in all other cases the party who brings an action 
for words must show the damage he or she has suffered by the 
false speaking of the other party. 

Where the words are intrinsically actionable the inference 
or presumption of law is that the false speaking occasions loss 
to the plaintiff, and it is not necessary for the plaintiff to aver 
that the words alleged amount to the charging of the des- 
cribed offence, for their actionable quality is a question of law 
and not of fact, and will be collected by the court from the 
words alleged and proved, if they warrant such a conclusion. 

Unless the words alleged impute the offence of adultery, 
it can hardly be contended that they impute any criminal 
offence, for which the party may be indicted and punished in 
this district, and the court is of the opinion that the words do 
not impute such an offence, for the reason that the declaration 
does not allege that either the plaintiff or the defendant [Cap- 
tain Denty ? ] was married at the time the words were spoken. 
Support to that is derived from what was shown at the argu- 
ment, that fornication as well as adultery was defined as an 
offence by the provincial statute of the third of June, 1715, by 
which it was enacted that the persons guilty of those offences, 
if convicted, should be fined and punished as therein provi- 
ded. Kilty’s Laws, chap. XX VIL, sees. IL. and IL. 

Beyond all doubt offences of the kind involve moral turpi- 
tude, but the second section of the act which defined the 
offence of fornication was, on the eighth of March, 1785, re- 
pealed by the legislature of the state. 21d. chap. XLVIL., 
sec. 4. 

Sufficient is remarked to show that the old law of the prov- 
ince defining such an offence was repealed by the law of the state 
years before the territory, included within the limits of the 
city, was ceded by the state to the United States, and inas- 
much as the court is not referred to any later law passed by 
the state, defining such an offence, nor to any act of Congress 
to that effect passed since the session, our conclusion is that the 

laintiff fails to show that the words alleged impute any crim- 
inal offence to the plaintiff for which she eam be indicted and 
punished. 

Suppose that is so, still the plaintiff contends that the words 
aank even though they do not impute any criminal 
offence to the plaintiff, are nevertheless actionable in them- 
selves, because the misconduct which they do impute is de- 
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rogatory to her character and highly injurious to her social 
standing. 

Actionable words are doubtless such as naturally imply 
damage to the party, but it must be borne in mind that there 
is a marked distinction between slander and .Jibel, and that 
inany things are actionable when written or printed and pub- 
lished which would not be actionable if merely spoken, with- 
out averring and proving special damage. Clement v. 
Chivis, 9 Barn. and Cress. 174: McClurg v. Ross, 5 Binny, 
219. 

Unwritten words, by all, or nearly all the modern authori- 
ties, even if they impute immoral conduct to the party, are not 
actionable in themselves, unless the misconduct imputed 
amounts to a criminal offence, for which the party may be in- 
dicted and punished. Judges as well as commentators in 
early times, experienced much difficulty in extracting any 
uniform definite rule from the old decisions in the courts of 
the parent country to guide the enquirer in such an investiga- 
tion ; nor is it strange that such attempts have been attended 
with so little success, as it is manifest that the incongruities 
are so material, and in some respects, irreconcilable. Nor are 
the decisions of the courts of that country, even of a later 
period, entirely free from that difficulty. 

Examples both numerous and striking are found in the re- 
ported decisions of the period last referred to, of which only 
a few will be mentioned. Words which of themselves are 
actionable, said Lord Holt, must either endanger the party’s 
life or subject him to infamous punishment; that is not 
enough that the party may be fined and imprisoned, for a 
party may be fined and imprisoned for a common trespass, 
and none will hold that to say one has committed a trespass 
will bear an action; and he added that at least the thing 
charged mnst “in itself be scandalous.” Ogden v. Turner, 
6 Modern, 104. 

Viewed in any proper light it is plain that the judge who 
gave the opinion in that case meant to decide that words, 
in order that they may be actionable in themselves, must 
impute to the party a criminal offence affecting the social 
standing of the party, for which the party may be indicted 
and punished. 

Somewhat different phraseology is employed by the court 
in the next case to which reference will be made. Onslow v. 
Horne, 3 Wilson, 186. In that case DeGrey, Ch. J., said the 
first rule to determine whether words spoken are actionable 
is, that the words must contain an express imputation of 
some crime liable to punishment, some capital offence or oth- 
er infamous crime or misdemeanor, and that the charge must 
be precise. Either the words themselves, said Lord Kenyon, 
must be such as can only be understood in a criminal sense, 
orit must be shown by a colloquium in the introductory 
part, that they have that meaning, otherwise they are not ac- 
tiouable. Holt v. Scholetield, 6 Term, 694. 

Separate opinions were given by the members of the court 
in this case, and Mr. Justice Lawrence said that the words 
must contain an express imputation of some crime liable to 
p mishment, some capital offence or other infamous crime or 
uisdemcanor, and he denied that the meaning of words not 
actiouable in themselves, can be extended by an innuendo. 
4Co. 176. 

Prior to that, Lord Mansfield an] his associates held that 
words imputing a crime are actionable, although the words 
describe the crime in vulgar language and not in technical 
terms, but the case docs not contain an intimation that the 
words which do not imp:ute a crime, however expressed, can 
ever be mute actionable by a colloquium or innuendo. Col- 
—_ v. Godwin, 3 Doug. 90; Woolnoth v. Meadows, 5. East, 
463. 

Incongruities at least in the forms of expression are observ- 
able in the cases referred to, when compared with each other, 
and when those cases, with others not cited, came to be dis- 
cussed and applied in the courts of the states, the uncertainty 
as to the correct rule of decision, was greatly augmented. 
Suffice it to say that it was during the period of such uncer- 
tainty as to the rule of decision, when a controversy bearin 
astrong analogy to the case before the court, was presente 
for decision to the Supreme Court of the State of New York, 
composed, at that period; of some of the ablest jurists that 
ever adorned that bench. 

Allusion is made, in the opinion given by Judge Spencer, to 
the great “uncertainty in the law upon the subject,” and 
having also averted to the necessity that a rule should be 
adopted to remove that difficulty, he proceeds in the name of 
the court to say “in case the charge, if true, will subject the 
party charged to an indictment for crime, involving mora} 





turpitude, or subject the party to an infamous punishment, 
then the words will be in themselves actionable,” and that 
rule has ever since been followed in that state and has been 
very extensively adopted in the courts of other states. Brook- 
er v. Coffin, 5 Johns. 190; 1 Am. Lead. Cas. (5th ed.) 98. 
When he delivered the judgment in that case he was an as- 
sociate justice of the court, Chancellor Kent being the chief 
justice, and participating in the decision. Fourteen years 
later, after he became chief justice of the court, he had occa- 
sion to give his reasons for the conclusion then expressed. 
somewhat more fully. Van Ness v. Hamilton, 19 Johns. 367. 
On that occasion he remarked, in the outset, that there ex- 
ists a decided distinction between words spoken and written 
slander, and proceeded to say in respect to words spoken that 
the words must either have produced a temporal loss to the 
plaintiff by reason of special damage sustained from their be- 
ing spoken, or they must convey a charge of some act crimin- 
al in itself and indictable, as such, and subjecting the party to 
an infamous punishment, or they must impute some indictable 
offence involving moral turpitude ; and in our judgment the 
rule applicable in such a case is there stated with sufficient 


‘fullness and with great clearness and entire accuracy. 


Controverted cases involving the same question, in great 
numbers, besides the one last cited, have been determined in 
that state by applying the same rule, which, upon the fullest 
consideration, was adopted in the leading case, that in case 
the charge, if true, will subject the party charged to an indict- 
ment for a crime involving mora] turpitude or subject the 
party to an infamous punishment, then the words will be in 
themselves actionable. 

Attempt was made by counsel in the case of Widrig v. Oy- 
er, 13 Johns. 124, to induce the court to modify the rule by 
changing the word “ or” into “ and,” but the court refused to 
adopt the suggestion and repeated and followed the rule in an- 
other case reported in the same volume. Martin v. Stillwell, 13 
275. See also Gibbs v. Dewey, 5 Cowen, 503; Alexander v. 
Same, 9 Wend. 141; Young v. Miller, 3 Hill, 22, in all of which 
the same rule is applied. 

Other cases equally in point are also to be found in the re- 
ported decisions of the courts of that state, of which one or 
two more only will be referred to. Bissell v. Cornell, 24 
Wend. 354. In that case the words charged were fully proved 
and the defendant moved for a non-suit upon the ground that 
the words were not in themselves actionable, but the circuit 
judge overruled the motion and the defendant excepted. 
Both parties were subsequently heard in the supreme court of 
the state, Nelson, Ch. J., giving the opinion of the court, in 
which it was held that the words were actionable and the 
reason assigned for the conclusion is that the words impute 
an indictable offence involving moral turpitude. 

Defamatory words to be actionable per se, say that court, 
must impute acrime involving moral turpitude punishable 
by indictment. It is not enough that they impute immorality 
or moral dereliction merely, but the offence charged must. be 
also indictable. At one time, said the judge delivering 
the opinion, it was supposed that the charge should be such 
as, if true, would subject the party to an infamous punish- 
ment, but the supreme court of the state refused so to hold. 
Widrig v. Over, 13 Johns. 124; Wright v. Page, 3 Keyes, 
582. 

Subject to a few exceptions it may be stated that the courts 
of other states have adopted substantially the same rule, and 
that most of the exceptional decisions are founded upon local 
statutes defining fornication as a crime or providing that 
words imputing incontinence to an unmarried female shall 
be construed to impute to the party actionable misconduct. 

Without the averment and proof of special damage, says 
Shaw Ch. J., the plaintiff, in an action on the case for slander, 
must prove that the defendant uttered language the effect of 
which was to charge the plaintiff with some crime or offence 
punishable by law. Dunnell v. Fiske, 11 Met. 552. 

Speaking of actions of the kind, Parker, Ch. J., said that 
words imputing crime to the party against whom they were 
spoken, which, if true, would expose him to disgraceful pun- 
ishment, or imputing to him some foul and loathsome dis- 
ease which would expose him to the loss of his social pleas- 
ures, are actionable, without any special damage. While 
words perhaps equally offensive to the individual, of whom 
they are spoken, but which impute only some defect of moral 
character, are not actionable, unless a special damage ‘is 
averred or unless they are referred, by what is called a collo- 

uium, in some office, business, or trust which wou!d proba- 
ly be injuriously affected by the truth of such imputations. 
Chaddock y. Briggs, 13 Mass, 252. 
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Special reference is made to the case of Miller v. Parish, 8 
Pick. 335, as authority to support the views of the plainutf, 
but the court here is of the opinion that it has no such 
tendency. What the court in that case decided is that when- 
ever an offence is imputed which, if proved may subject the 
party to punishment, though not ignominious, but which 
brings disgrace on the party falsely accused, such an accusa- 
tion ts actionable, which is not different in principle from the 
rule laid down in the leading case—that if the charge be such 
that, if true, it will subject the party falsely accused to an in- 
dictment for a crime involving moral turpitude, then the 
words will be in themselves actionable. 

Early in her history the legislature of that state defined the 
act of fornication as a criminal offence,punishable by a tine,and 
which may be prosecuted by an indictment, and if the person 
does not pay the fine he or she may be committed to the com- 
mon jail or to the house of correction. None of the counts in 

hat case contained an averment of special damage, but the 
court held that inasmuch as the words alleged imputed a crim- 
inal offence which subjected the party to punishment involving 
disgrace the words were actionable, and it is not doubted 
that the decision is correct. Exactly the same question was 
decided by the same court in the same way twenty-five years 
later, Kenney v. Laughlin, 3 Gray, 5; 1 Stats. Mass. 1786,.293. 
Other state courts, where the act of fornication is defined by 
statute as an indictable offence, have made similar decisions, 
but such decisions do not affect any question involved in this 
investigation. Vandcrip v. Roe, 23 Penn. St. 182; 1 Am. Lead. 
Cas. (5th ed.) 103; Simons v. Carter, 32 N. H. 459; Sess. 
Laws, (Pa. 1860), 382; Purdon’s Dig. 1824, 313. 

That the words uttered import the commission of an offense, 
say the court, can not be doubted. It is the charge of a crime 
punishable by law,and of a charater to degrade and disgrace the 
plaintiff and exclude her from society. Though the imputation 
of crime, said Bigelow, J., is a test, whether the words spoken 
do amount to legal slander, yet it does not take away their ac- 
tionable quality, if they are so used as to indicate that the 
party has suffered the penalty of the law, and is no longer ex- 
posed to the danger of punishment. Krebs v. Oliver, 12 
Gray, 242; Fowler v. Dowdney, 2 M. & Rob. 119. k 

Courts affix to words alleged as slanderous, their ordinary 
meaning, consequently, says Shaw, Ch. J., when words are set 
forth as having been spoken by the defendant of the plaintiff, 
the first question is whether they impute a charge of felony 
or any other infamous crimes punishable by law. If they do, 

san innuendo undertaking to state the same in other words, is 
useless and superfluous, and if they do not, an innwendo can 
not aid the averment, as it is a clear rule of law, than an in- 
nuendo can not introduce a meaning to the words broader 
than that which the words actually bear, unless connected 
with proper introductory averments. Alexander v. Angle, 1 
Crompt. & Jervis, 143; Goldstein v. Foss, 2 Younge & Jervis, 
146 ; Carter v. Andrews, 16 Pick. 5; Beardsley v. Tappan, 2 
Blatch. 588. 

Much discussion of the cases decided in the Supreme Court 
of Pennsylvania is quite unnecessary, as we have the author- 
ity of that court for saying that the leading cases establish 
“the principle that words spoken of a private person are 
only actionable when they contain a plain imputation, not 
merely of some indictable offence, but one of an infamous 
character, or subject to an infamous or disgraceful punish- 
ment, and that an innwendo can not alter, enlarge or extend 
their natural and obvious meaning, but only explain some- 
thing already sufficiently averred, or make a more explicit ap- 
plication of that which might otherwise be considered ambig- 
uous to the material subject-matter properly on the record, 
by the way of averment or colloquium. Gosling v. Morgan, 32 
Penn. St. 275; Shafter v. Kinster, 1 Binney, 537; McClurg v. 
Ross, 5 Binney, 218; Andres v. Koppenheafer, 3 8. & R. 255. 

State courts have in many instances decided that words are 
in themselves actionable whenever a criminal offence is charg- 
ed, which, if proved, may subject the party to punishment, 
though not ignominious, and which brings disgrace upon the 
complaining party ; but most ecurts agree that no words are 
actionable per se unless they impute to the party some crim- 
inal offence which may be visited by punishment, either of an 
infamous character, or which is calculated to affect the party 
iniuriously in his or her social standing. Buck v. Hersey, 31 
Me. 558; Mills v. Wimp, 10 B. Monr. 417; Perdue v. Burnett, 


Minor, 133; Demarest v. Haring, 6 Cow. 76; Townsend on | 


Slancler, sec, 154; 1 Wendell’s Starkie on Slander, 43 ; Redway 
v. Gray, 31 Vt. 297. 


Leading Casis, sa) hai Le Supreme Court of the state of 
New York, in the cause os Brooker v. Cottin, appear “to have 
reached the trae principie a, picable to the subject,” and we 
are inclined to concar im that Conclusion, it being understood 
that words spoken talsely, spoken of another, may be action- 
able per se when they impute to the party a criminal offence, 
for which the party may be indicted and punished even 
though the offense is not technically denominated iniamous, if 
the charge involves moral turpitude, and is such as will affect 
injuriously the social standing of the party. 1 Am. Lead. Cas. 
(Sth ed.), 98. 

Decided support to that conclusion is derived from the En- 
glish decisions upon the same subject, especially from those of 
| modern date, many of which have been very satisfactorily col- 
| lated by a very able text writer. Addison on Torts (3d ed.), 
| 765. Slander, in writing or in print, says the commentator, 
| has always been considered in our law a graver and more se- 
| rious wrong and injury than slander by word of the mouth, 


| 


inasmuch as it is accompanied by greater coolness and delib- 

eration, indicates greater malice, and is in general propagated 

wider and further than oral slander. Written slander is pun- 
| ishable in certain cases both criminally and by action, when 
| the mere speaking of the words would not be punishable in 
either way. Villiers v. Mousley, 2 Wils. 403; Saville v. Jar- 
dine, 2 H. Bl. 632; Bac. Abr. Slander, B.; Keiler v. Sessford, 
2 Cr. C. C. 190. 

Examples of the kind are given by the learned commenta- 
tor, and he states that verbal reflections upon the chastity of 
an unmarried female are not actionable, unless they have pre- 
vented her from marrying, or have been accompanied by spe- 
cial damages ; but if they are published in a newspaper, they 
are at once actionable, and substantial damages are recover- 
able. 2 Bl. Com. 125 n. 6; Jason v. Stuart, 1 ‘Term, 784. 

Comments are made in respect to verbal slander under sevy- 
eral heads, one of which is entitled, defamatory words not 
actionable without special damage, and the commentator 
proceeds to remark that mere vituperation and abuse by word 
of mouth, however gross, is not actionable, unless it is spok- 
en of a professional man or tradesman in the conduct of his 
profession or business, Instances of a very striking charac- 
ter are given, every one of which is supported by the author- 
ity of an adjudged case. Lumby v. Allday, 1 Crompt. & Jer. 
301 ; Barnett v. Allen, 3 H. & N. 376. 

Even the judges holding the highest judicial stations in that 
country, have telt constrained to decide, that to say of a mar- 
ried female, that she was a liar, an infamous wretch, and that 
she had been all but seduced by a notorious libertine, was not 
actionable without averring and proving special damages. 
Lynch vy. Knight, 9 H. & L. Cas, 594. 

Finally the same commentator states that words imputing 
to a single woman that she gets her living by imposture and 
prostitution, and that she is a swindler, are not actionable, 
even when special damage is alleged, unless i¢ és proved, and 
the proposition is fully sustained by the cases cited in its sup- 
port. Welby v. Elston, 8 M. G. & 8. 142; Addison on Torts, 
3rd ed. 783; Townsend on Slander, sec. 172, and note 516, 517, 
518. 

Words actionable in themselves, without proof of special 
damage, are next considered by the same commentator. His 
principal proposition under that head, is that words imputing 
an indictable offence are actionable per se without proof of 
any special damage, giving as a reason for the rule, that they 
render the accused person liable to the pains and penalties of 
the criminal law. Beyond question the authorities cited by 
the author, support the proposition and show that such is the 
rule of decision in all the courts of that country having juris- 
diction in such cases. Heming v. Power, 10 Mees. & Wels. 
570; Alfred v. Farlow, 8 Q. & B. 854; Edsall v. Russell, 5 
Scott, N. R. 801: Brayne v. Cooper, 5 Mees. & Wels. 250 ; Bar- 
net v. Allen, 3 H. & N. 378; Davies v. Solomon, 41 Law Jour. 
Q. B. 11; Roberts v. Roberts, 5 Best. & Smith, 389; Perkins 
v. Scott, 1 Hurlst. & Colt. 158. 

Examined in the light of these suggestions, and the author- 
ities cited in their support, it is clear that the pr: position of 
the plaintiff, that the words alleged are in themselves action- 
able, can not be sustained. 

Concede all that, and still the plaintiff suggests that she al- 
leges in the second paragraph of her declaration, that she “has 
been damaged and injured in her name and fame,” and she 
contends that the averment is sufficient, in connection with 
| the words charged, to entitle her to recover as in an action 
|of slander for <lefaumatory words with averment of special 








Formulas differing in phraseology have been prescribed by , damages. 


different courts, but the the annotators of the American| Special damage is a term which denotes a claim for the nat- 
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ural and proximate consequences of a wrongful act, and it is 
undoubtedly true that the plaintiff in such a case may recover 
for defamatory words spoken of him or her by the defendant, 
even though the words are not in themselves actionable, if the 
declaration sets forth such a claim in due form, and the alle- 

ation is sustained by sufficient evidence, but the claim must 

e specifically set forth in order that the defendant may be 
duly notified of its nature, and that the court may have the 
means to determine whether the alleged special damage is the 
natural and proximate consequences of the defamatory words 
alleged to have been spoken by the defendant. Haddan y. 
Scott, 15 C. B. 429. 

Whenever proof of special damage is necessary to maintain 
an action of slander, the claim for the same must be set forth 
in the declaration, and it must appear that the special damage 
is the natural and proximate consequence of the words spok- 
en, else the allegation will not entitle the plaintiff to recover. 
Vicars v. Wilcox, 8 East, 3; Knight v. Gibbs, 1 Ad. & Ell. 
46; Ayre v. Craven, 2 Ad. & Ell. 8; Roberts v. Roberts, 5 
Best. & Smith, 389. 

When special damage is claimed, to support such an action 
for words not in themselves actionable, the nature of the spe- 
cial loss or injury must be particularly set forth, and if it is 
not, the defendant may demur. He did demur in the case last 
cited, and Cockburn, Ch. J., remarked that such an action is 
not maintainable unless it be shown that the loss of some sub- 
stantial or material advantage has resulted from the speaking 
of the words. Addison on Torts, (3d. ed.) 805; Wilby v. El- 
ston, 8 C. B. 148. 

When the words are not in themselves actionable, because 
the offence imputed involves neither moral turpitude nor sub- 
jects the offender to an irfamous punishment, special damage 
must be alleged and proved in order to maintain the action. 
Hoag v. Hatch, 23 Conn. 590; Andres v. Koppenheafer, 3S. & 
R. 256; Buys v. Gillespie, 2 Johns. 117. 

In such a case it is necessary that the declaration should set 
forth precisely in what way the special damage resulted from 
the speaking of the words. It is not sufficient to allege gen- 
erally, that the plaintiff has suffered special damages, or that 
the party has been put to great costs and expenses. Cook v. 
Cook, 100 Mass. 194. 

* By special damage in such a case is meant pecuniary loss, 


but it is well settled that the term may also include the loss of 


substantial hospitality of friends. Moore v. Meagher, 1 Taunt. 
42; Williams v. Hill, 19 Wend. 306. 

Illustrative examples are given by the text-writers in great 
numbers, among which are loss of marriage, loss of profitable 
employment, or of emoluments, profits, or customers, and it 
was very early settled that a charge of incontinence against 
an unmarried female, whereby she lost her marriage, was ac- 
tionable by reason of the special darrage alleged and proved. 
Davis v. Gardiner, 4 Co. 16, b. pl. 11; Reston v. Pomfreicht, 
Cro. Eliz. 639. 

Doubt upon that subject can not be entertained, but the 
special damage must be alleged in the declaration and proved, 
and it is not sufficient to allege that the plaintiff ‘had been 
damaged and injured in her name and fame,” which is all that 
is alleged in that regard in the case before the court. Hart- 
ley v. Herring, 3 Term, 133; Acdison on Torts, 805; Hilliard 
on Remedies, 2d ed. 622; Beach v. Ranney, 2 Hill, 309. 

Teasted by these considerations, it is clear that the decision 
of the court below, that the declaration is bad in substance, is 
correct. 

Judgment affirmed. 





Measure of Damages in Trover for Involuntary Con- 
version.* 


CHAS. WINCHESTER v. WM. H. CRAIG ET AL. 
Supreme Court of Michigan, January Term, 1876. 


Hon. Tuomas M. Cooxey, Chief Justice. 
“« Jas. V. CAMPBELL, 
« Isaac MARSTON, Associate Justices. 
« BEnJ. F. GRAVES, 


1. Damages for Involun’ Conversion.—The measure of damages in 

_ trover for conversion by an involuutary trespasser, is the market value of the 
property at the point where it is sold by the trespasser, less the amount ex- 
pended in brin 
value does not cover the expense, the e€ 0 


* Reported for this journal by Henry A. Chaney, Esq., of Detroit, 


is its value when first 





it to market, Where, ey it is not sold, or the market | 





taken, together with any profits that might be derived from its value in the ordi- 
nary market, with interest. So held, where timber was cut by mistake on 
another’s land, made up, carried away and sold. 


2. Tax-titles—their Insecurity.—The notorious insecurity of tax titles 
commented on obiter, and claimants under them held bound to a diligent in- 
vestigation of their supposed rights before asserting them. 


Marston, J.—Winchester brought an action of trover to 
recover damages for the conversion by defendants of a quan- 
tity of pine saw-logs. It appeared on the trial that defend- 
ants were the owners of the N. 1-2 of sec. 33, t. 21, N. r. 6 E., 
in this state; that they contracted with one Smith to lumber 
on said land; that by mistake Smith cut the logs in question 
upon the south half of said section, caused the same to be 
hauled a distance of about five miles to the Ausable river, 
thence run to the boom at the mouth of said river, there 
rafted and towed from thence to Toledo in the state of Ohio, 
where they were sold at twelve dollars per thousand feet. 

Evidence was also given tending to show that the lumber, 
while standing on the land was worth one dollar and a half 
per thousand feet; that the cost of cutting it was fifty cents 
per thousand ; hauling the logs to the river, five to six dollars 
per thousand, and their value in the river eight dollars per 
thousand; that the cost of running them to the boom was 
thirty-seven and a half cents per thousand; boom charges, 
one dollar per thousand ; rafting and towing to Toledo, two 
dollars per thousand, and their value there twelve to thirteen 
dollars per thousand. 

It also appeared that when these logs were cut the south 
half of said section was owned by Eben B. Ward, and that 
he afterward, and before suit brought, assigned all his claim 
and right of action for such cutting, to the plaintiff. 

The plaintiff claimed to recover the price at which the tim- 
ber was sold in Toledo. 

The court charged the jury that if they found no wilful 
wrong on the part of the defendant, they might award as 
damages the value of the property where it was taken, viz: 
one dollar and fifty cents per thousand, together with the 
profits, which might have been derived from its value in the 
ordinary market. Or, that they might take the market value 
at Toledo, deduct precisely the sum defendants expended in 
bringing it to that market, and putting it in condition for sale, 
and award the difference between these two sums, with inter- 
est in either case from the time the conversion took place ; and 
refused to charge that the plaintiff would recover as damages 
the price for which the logs were sold in Toledo. 

The finding of the jury, as appears from the printed record, 
was as follows: “ The defendants cut the timber on the land 
of Ward by mistake; the quantity cut was 1,93,786 feet; the 
value on the land after it was cut was two dollars per thous- 
and feet ; the value at Toledo, and for which the defendants 
sold the timber was twelve dollars per thousand ; the expenses 
of the defendants on the timber in cutting and removing the 
same to Toledo, nine dollars and thirty-seven cents per thous- 
and,” and they assessed the plaintiff’s damages at the sum of 
$3,631.40. 

It will thus be seen that the only question raised by this 
record is: Where parties by mistake cut timber upon the lands 
of another, and at their own expense transport it to market 
and sell it,—whether the plaintiff, in an action of trover, can 
recover as damages the market value at the time and place 
where it was sold. 

An examination of the authorities bearing upon this ques- 
tion shows that they are not in harmony, and that the courts 
have not always agreed as to the proper measure of damages 
in this class of cases. Some courts have held, in cases like the 
present, that the plaintiff could recover as damages the value 
of the logs at any place to which they were taken and sold, or 
converted, while others have held such a measure of damages 
applicable only in cases where there was fraud, violence, or 
wilful negligence or wrong, and that where none of these ele- 
ments appeared, but on the contrary the defendants had acted 
in entire good faith, and had by their labor and skill majerially 
enhanced the value of the property converted, the plaintiff 
could not recover such enhanced value. In this last class of 
cases, the decisions are not uniform as to whether the value of 
the property when first severed from the realty, as in. cases of 
timber or coal, where the question has arisen, or the value in 
its original condition, with such other damages to the realty 
as the injury may have caused, would constitute the proper 
measure. 

It is apparent upon examination that there is no fixed, defi- 
nite measure of damages applicable in all cases of converson of 
property, and while the general rule undoubtedly is, in ordi- 
nary cases, that the full value of the property at the time and 
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place of its conversion, together with interest thereon, is the 
correct measure of damages in actfons of trover, yet, as was 
said in Northrup v. McGill, 27 Mich, 238, “this rule yields, 
when the facts require it, to the principle on which the rule 
itself rests, namely, that the recovery in trover ought to be com- 
mensurate, and only commensurate, with the injury, whether 


that injury be greater or less in extent than the full value of 


the property and interest.” Indeed, the language here quo- 
ted is but an application to action of trover, of the general 
rule as repeatedly declared in this state, viz: that except in 
those actions where punitery or exemplary damages may be 
given, and those whose principal object is the establishment 
of a right, and where nominal damages may be proper, the 
only just theory of an action for damages, and its primary ob- 
ject, are that the damages recovered shall compensate for the 
injury sustained. See Allison v. Chandler, 11 Mich. 542; 
Warren v. Cole, 15 Mich. 265; Daily$Post Co. v. McArthur, 
16 Mich. 447. 

It is somewhat difficult to conceive why upon principle, this 
rule should not be applied in its fullest extent to cases like 
the present. The cases, it is believed, all agree that punitory 
or exemplary damages are never given or allowed in cases 
where the defendant has acted in entire good faith under an 
honest belief that he had a legal right to do the act com- 
plained of, although, even in such cases, he would be conclu- 
sively held to have contemplated, and the plaintiff would be 
permitted to recover, all the damages which legitimately fol- 
lowed from his illegal act, whether in fact he actually contem- 
plated that such damages would follow or not. Such damages, 
however, would in no just sense of the term be held as puni- 
tery or exemplary; they would be but the actual damages 
which the plaintiff had suffered from the wrongful act of the 
defendant. Such then, being the general rules applicable in 
cases even of active aggressive wrongs, what is there in this 
case to make it an exception ? 

It does not require any argument, and I shall attempt none, 
to prove that the pecuniary injury sustained by the plaintiff 
from the trespass complained of, falls far short of the value of 
these logs at Toledo, and that to award the value at the latter 
place, as the measure of damages would be much more than 
compensation, and would, although under a different name, 
be but awarding exemplary damages, and that too, in a case, 
where upon principle, the defendants had been guilty of no 
act calling for such a punishment. 

It is also clear beyond question that had the plaintiff com- 
menced any other form of action to recover damages for the in- 
jury which he sustained he could not in such action recover the 
market value of the logs at Toledo. It is very evident, there- 
fore, that the right of the plaintiff to recover the value at 
Toledo depends entirely upon the particular form of action 
adopted in this case, as in any other, where the defendants had 
acted honestly, he could only recover the amount of the actual 
injury sustained. 

Passing for the present the adjudged cases, I can see no good 
reason, on principle, why the measure of damages in actions 
of trover, should be different from that in other actions sound- 
ing in tort, and to hold that there is such a distinction is to per- 
mit the form of the action, rather than the actual injury com- 
plained of, to fix thedamages. ‘This would be giving the form 
of action a prominence and controlling influence to which it 
is in no way entitled, and would be permitting the plaintiff by 
the adoption of a particular remedy to increase the damages 
at pleasure, and that to an extent which would far more than 
compensate him for the injury which he sustained, and would 
also be a positive wrong to the defendants. 

Such a doctrine if carried out to its logical conclusion and 
applied to many cases which might arise, would be to allow 
the plaintiff damages so far in excess of the injury which he 
sustained as to cause us to doubt the wisdom of any rule which 
would thus sanction a greater wrong, in an attempt to redress 
a lesser. 

Let us suppose, by way of illustration, one or two cases 
which might easily arise. ~A party acting in entire good faith 
enters upon the lands of another by mistake, cuts a quantity 
of oak standing thereon, and manufactures it into square tim- 
ber. This he ships to Quebec, where he sells it at a price 
which, as compared with the value of the standing timber, 
renders the latter insignificant. Or suppose the owner, in- 
stead of selling such timber at Quebec, ships the same to some 
Suropean port, and there sells it at a still greater advance. 
Or suppose by mistake he cuts a quantity of long timber suit- 
able for masts and forwards it to Tonawanda or New York 
and there sells it. Now in either of these cases, would it be 








just to permit the owner of the standing timber in an action 
of trover to recover the value at which it was sold? Would 
the price for which it was sold be the amount of the actual 
damages which he sustained from the original cutting? The 
price which it brought in the market was almost wholly 
nade up of the cost and expense of manufacturing and 
getting it there, no part of which cost or expense was 
borne by the plaintiff. Why, then, should the plaintiff recover 
this inercased value, no part of which he contributed to in 
any way? Certainly not as compensation for the injury sus- 
tained by him, because he sustained no such injury. Neither 
can he for the purpose of punishing the defendants because 
they have committed no act calling for such a punishment. 
[It can only be placed upon the arbitrary ground that in this 
form of action the plaintiff can recover the full value of his 
property at any place he may find it or trace it to. Then, 
again, there is no uniformity in such arule. One man cuts 
timber but does not remove it; another cuts and removes it a 
short distance, adding but little to its original value while 
another cuts and removes it a long distance, increasing its 
value thereby an hundred fold; separate actions are brought 
against each, the plaintiff in each case claiming to recover the 
value at the place to which the timber was taken. Now it is 
very evident that, although the value of the standing timber 
in each case was the same, and the actual injury to the plain- 


tiff in each case the same, the verdict would be very 
different, and the party who in good faith done the 
most and spent the most money in giving the tim- 


ber any real value would be punished the greatest. In 
fact, by increasing its value, he would be but innocently in- 
creasing to a corresponding amount what he would have to pay 
by the way of damages. In other words, such a defendant by 
his labor and the means which he expended in bringing the 
property to market, has given it nearly all the value it pos- 
sesses, and when he is sued and responds in damages to the 
amount of such increased value, he has then paid just twice 
the actual market value of the property in its improved con- 
dition, less the value of the original timber standing, once in 
giving its value, and then paying for it in damages according 
to the very value which he gave it. 

It may be said, however, that all these supposed cases are 
exceptional and extreme. This may be true, but in testing a 
supposed rule of law we have a right to apply it to extreme 
cases for the purpose of testing its soundness, because, by so 
doing, if we find that when carried out it would lead to gross 
injustice and would not, at the same time, subserve any use- 
ful purpose, but would be in violation of other well-settled 
legal principles, we then have a right to discard it as being 
unsound,—not based upon sound reason or justice, and there- 
fore contrary to the doctrines of the common law. 

It might also be said in answer to some of the cases supposed, 
that the plaintiff could not count upon a conversion which took 
place in some other state. This I am inclined to think, would 
be correct, but in this case the plaintiff does claim to recover 
for a conversion which took place beyond the limits of this 
state. I have therefore only carried the doctrine contended 
for a little farther. 

We need not, however, go beyond the boundaries of this 
state, to imagine cases almost as glaringly unjust as those al- 
ready supposed. Indeed, the evidence in this case showed that 
while the value of the standing timber was one dollar and fifty 
cents per thousand, the value of the logs in Detroit was twelve 
dollars per thousand, and cases may easily be supposed where 
the value would be much greater. 

There is another class of cases where the doctrine which 
plaintiff seeks to have applied would work gross injustice. 
A person honestly and in good faith obtains possession of some 
young animal; he may have purchased it from some person 
supposed to have a good title to it, but who in fact did not, or 
he may have purchased it at a judicial sale where, on account 
of some technical defect the title did not pass, or it may be, 
through a case of mistaken identity, he has claimed to be the 
owner, whereas in truth and fact he was not. He retains pos- 
session, feeding and taking care of the animal until, in process 
of time, it becomes full grown and immensely more valuable. 
This time may be longer or shorter, depending very much 
upon the kind of animal; if a pig but a short time would be 
required,—if a calf or colt, a longer. The original owner hav- 


ing at length discovered his property demands possession, 
which being refused, he brings trover to recover the value. 
Now most assuredly in any of these cases the extent of the in- 
jury which the plaintiff sustained would not be the then value 
of the animal. 


He has not fed it, taken care of it, or run any 
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of the risks incidental to the raising of stock ; all this has been | 
done by another. Why, then, should he recover this increased 
value, and why should the result of the labor, care and expense | 
of another thus be given to him? True it is that the amount 
involved in these cases is not so large, but the principle is the | 
same. 

It is sometimes said that the effect of the view which we 
have taken, would be to compel a party to sell and dispose of 

roperty which he desired to retain as an investment, at what 
ne might consider an inadequate price, and at a time when he 
would not have sold it. This may betrue. Yetit is no more | 
than what happens daily, and that under circumstances much | 
more aggravating. Take the case of a wilful trespasser. He 
cuts the timber of another into cord-wood and burns it, or he 
takes his grain and feeds it, or cattle which the owner prizes 
very highly and butchers them ; in all these cases the owner has 
lost his pruperty and the law can not restore it. The law can 
not do complete justice ; it can not fully and completely protect 
and guard the rights and feelings of others; it can but ap- 
proximate to it, and because the owner in this way may be 
compelled to part with his property, and thus a wrong be done 
him, it would not improve matters to inflict a much greater 
wrong upon another equally entitled to protection, in order 
that the first sufferer might be unduly recompensed thereby. 
The law rather aims so far as possible, to protect the plaintiff, 
but at the same time it has a due regard to the rights of the 
defendants, and it will not inflict an undue or unjust punish- 
ment upon them, in cases where they are not deserving it, as 
a means of righting an injury, especially where it would much 
more than compensate the owner for the injury which he sus- | 
tained. In this case each has an interest in the logs, the plaintiff 
as assignee of the original owner,—the defendant by in good 
faith largely increasing their value; each should be protected 
in his rights, and thus as nearly as possible substantial justice 
be done. To allow the plaintiff to recover what he here secks 
would be to break down all distinction between the wilful and 
involuntary trespasser—a distinction which is based upon 
sound legal principles, and which is applied in all other forms 
of action. 

What we have said must not be considered as having any 
application in cases where the trespass or wrong complained 
of was wilful or negligent. We are not yet prepared to say 
that the wilful trespasser can derive any advantage whatever 
from his own wrong; on the contrary there is strong reason 
for holding that the owner in such cases may reclaim his 
property wherever and in whatever shape he may find it. 

The court under one branch of the charge instructed the 
jury to allow the market value at Detroit or Toledo less the 
sum of money which defendants expended in bringing it 
to market. This, we think, was as favorable as the plaintiff 
had any right in this case to expect. This was allowing the 
plaintiff more than the value of the timber when it was first 
severed from the realty ; it did not permit the defendants to 
recover any profit upon what they had done, but protected 
them to the extent of the advances they had made, and this, 
we think, was correct. There might, however, be cases where 
this rule would not apply, where the market value did not 
cover the cost of cutting and taking it to market, and cases 
where it was not sold. In such cases the plaintiff would be 
entitled to recover the value when the property was first 
severed from the realty (Greeley v. Stilson, 27 Mich. 154), and 
was thus in a shape where it could be converted, together 
with any profits which might be derived from its value in the 
ordinary market, with interest thereon. If any special dam- 
age is claimed beyond this, either to the inheritance or other- 
wise, it must be sought in some other and more appropriate 
form of action. 

We think these rules, when applied by careful and intelligent 
jurors, will sufficiently protect all parties, and will afford no 
“encouragement to trespassers. 

We have thus far attempted to dispose of this case upon 
well-settled principles and without any reference to the de- 
cisions bearing upon the subject. It may not be considered 
inappropriate, however, to consider and briefly review some 
of the cases in point, with a reference to others, as the views 
we have above expressed, we think are abundantly sustained. 

In Fcrsyth v. Wells, 41 Pa. St. 291, the parties were owners 
of adjoining tracts of coal land, and the defendant had opened 
amine upon his own land near the line and worked it for 
years. The dividing line was not exactly drawn, and the 
plaintiff claimed that the defendant had dug coal over the 
line and out of her land, which was denied. The plaintiff 
claimed that the measure of damages was the value of the 





coal when dug in the bank, or what was called “ knocked 


down,” while the defendant contended that the measure of 


| damages would be the value of the coal in the ground before 


he had expended any labor in preparing it for market, in 
support of which he offered evidence, which was rejected, 
and the jury was charged that the value of the coal when 


|“ knocked down” in the bank was the proper measure of 
‘damages. Lowrie, Ch. J., in delivering the opinion of the 


court, said: “ The plaintiff insists that because the action is 
allowed for the coal as personal property,—that is, after it 
had been razed or severed from the realty, therefore, by 
necessary logical sequence, she is entitled to the value of the 


| coal as it lay in the pit after it had been mined, and so it was 


decided below. It is apparent that this view would transfer 
to the plaintiff all the defendant’s labor in mining the coal, 
and thus give her more than compensation for the injury 
done. Let us admit the accuracy of this conclusion, if we 
may properly base our reasoning on the form rathe. than on 
the principle or purpose of the remedy. But this we may 
not do, and especially we may not sacrifice the principle to 
the very form by which we are endeavoring to enforce it. 
Principles can never be realized without forms, and they are 
often inevitably embarrassed by untitting ones; but still the 
fact that the form is for the sake of principle, and not the 
principle for the form, requires that the form shall serve, not 
rule, the principle, and must be adapted to its office. 

** Just compensation in a special class of cases is the princi- 
ple of the action of trover, and a little study will show us 
that it is no unyielding form, but adapts itself to a great 
variety of circumstances. In its original purpose, and in 
strict form, it is an action for the value of personal property 
lost by one and found by another, and converted to his own 
use. But it is not thus restricted in practice, for it is con- 
tinually applied to every form of wrongful conversion, and of 
wrongtul taking and conversion, and it affords compensa- 
tion not only for the value of the goods, but also for outrage 
and malice in the taking and detention of them. * * * 
Where the defendant’s conduct, measured by the standard of 
ordinary morality and care, which is the standard of the law, 
is not chargeable with fraud, violence or wilful negligence 
or wrong, the value of the property, taken and converted 
is the measure of just compensation. If raw material has, 
after appropriation and without such wrong, been changed 
by manufacture into a new species of property, as grain into 
whisky, grapes into wine, furs into hats, hides into leather, 
or trees into lumber. the law either refuses the action of 
trover for the new article, or limits the recovery to the value 
of the original article 6 Hill, 425a; 21 Barb. 92; 23 Conn. 
523; and 38 Me. 174. 

“Where there is no wrongful purpose or wrongful negli- 
gence in the defendant, compensation for the real injury 
done is the purpose of all remedies ; and so long as we bear 
this in mind, we shall have but little difficulty in managing 
the forms of actions so as to secure a fair result. If the 
defendant in this case was guilty of no intentional wrong, he 
ought not to have been charged with the value of the coal 
after he had been at the expense of mining it, but only with 
its value in place, and with such other damage to the Iand as 
his mining may have caused. Such would manifestly be the 
measure in trespass for mesne profits.” : 

In Hill vy. Canfield, 56 Pa. St. 454, trover was brought for 
the conversion at Pittsburg of three rafts of timber sold by 
the defendants at Cincinnati, and in which the plaintifis 
claimed and the court below permitted evidence of the price 
at which the timber sold in Cincinnati, as the measure of 
damages. This was held error. The court say: “If there 
be cases in which more than compensation may be allowed 
in trover, and I admit there are, they are in cases of heir- 
looms, family pictures and the like, taken and converted, and 
also where there are circumstances of fraud, violence aud 
outrage. It has not been an unusual thing in practice to 
allow damages beyond the actual value of the goods con- 
verted and interest, although the general rule, undoubtedly, 
is the value of the goods and interest. This may be exceeded, 
but not without the element of wilful wrong, fraud or out- 
rage.’ 

In Wood v. Morewood, 3 A. and E., N. 8. 440, where the de- 
fendant had “‘ won the coal under the closes bona fide, suppos- 
ing that these were his own,” Parke, B., instructed the jury ; 
“If there was fraud or negligence on the part of the defen- 


dant, they might give as damages under the count in trover,: 


the value of the coals at the time they first became chattels on 
the principle laid down in Martin v. Porter, 5 M. and W. 351 

but that if they thought the defendant was not guilty of fraud 
or negligence, but acted fairly and honestly in the full belief 


“ 
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that he had aright to do what he did, they might give the fair 
value of the coals asif the coal fields had been purchased from 
the plaintiff.” 

In Read v. Fairbanks, 4 J.eScott, 729, which was an action 
of trover for a ship which had been greatly improved after 
the conversion, Martin, J., said: “‘ It may be that the wrong- 


doer, who acquires no property in the thing he converts, | 


acquires no lien for what he expends on it, and the owner 
may bring detinue or trover. But it does not follow that if 
the owner brings trover he is to recover the full value of the 
thing in its improved state. The proper measure of damages, 


as it seems to me, is the amount of the pecuniary loss the | 


plaintiffs have sustained by the conversion of their ship.” 

In Weymouth v. Chicago and N. W. R. Co., 17 Wis. 556, 
the plaintiff had cut cord-wood and piled it upon land which 
she was in possession of, but which it seems she did not own, 
with the intention of selling the wood to the defendant. Be- 
fore the sale was completed, the defendant, by mistake, car- 
ried the wood to Janesville and there mingled it with other 
wood, so that it could not be identified. The plaintiff demand- 
ed it at Janesville, and failing to obtain it brought her action 
to recover damages, for the conversion as at Janesville. 

At the time of the conversion at Janesville, wood was 
worth at that place four dollars per cord, and afterwards 
was worth five, while at Farmington. where the wood was 
first taken, it was worth one dollar and fifty cents per cord. 
The court held that the plaintiff could not recover the val- 
ue at Janesville, and after referring to the New York cases 
which seem to hold a contrary doctrine, said: “‘ But where 
the owner voluntarily waives the right to reclaim the prop- 
erty itself and sues for the damages, the difficulty of separat- 
ing the enhanced value from the original value no longer ex- 
ists. It is then entirely practicable to give the owner the 
entire value that was taken from him, which seems to be all 
that natural justice requires, without adding to it such value 
as the property may have afterwards acquired from the 
labor of defendant.” 

In Meody v. Whitney, 38 Me. 174. the court charged the 
jury, “that the measure of damages must be the value of 
the logs when they first became personal property after the 
trees were first cut down,” and this was held correct, the 
court saying it was “ difficult to perceive why a more rigid 
rule should be applied to a defendant in an action of trover, 
than to one of trespass.” 

A contrary doctrine has been held in New York, but it is 
very doubtful whether the courts in that state will adhere to 
it should the question again come up. In Hyde v. Cookson, 
21 Barb. 92, where an action was brought to recover damages 
for an alleged conversion by defendants of a quantity of 
hides, the plaintiff had furnished the hides to one Osborn to 
tan and manufacture into leather and return the same to the 
plaintiffs. Osborn, after partly tanning the hides failed and 
made an assignment of all his property to the defendant, for 
the benefit of his creditors. The defendants took possession 
of the hides under the assignment and claimed to own them, 
and refused to deliver them to the plaintiff on demand. It was 
admitted on the trial that the hides had been increased in value 
$2,000 by Osborn,and the court charged the jury that the plain- 
tiff could recover this increased value. On error the court 
said : “ In applying the rule of damages it must be remembered 
that the defendants are not trespassers or wrong-doers. 
Although the action is in form ex delicto, it arises out ofa 
contract, and involves the right to property which came law- 
fully into the possession of the defendants, and of Osborn, 
their assignee ; whatever has been done to change the prop- 
erty from its natural condition and add to its value has been 
done in good faith, with the approbation of the owners, 
and in execution of Osborn’s contract with them. This has 
been broken, and it is in consequence of that breach that 
the plaintiffs are entitled to recover. When they have judg- 
ment for the full value of their interest in the subject-matter 
of the contract, is not that a full satisfaction, without de- 
priving the defendants of the entire value of the labor and 
expenditures put upon it in good faith? * * * Inacquir- 
ing title to property by accession the law makes a distine- 
tion between a wilful and involuntary wrong-doer. The 
former never can acquire the title, however great the change 
wrought in the original article may be, while the latter may. 
* * * The most complete justice will be done to both parties 
by limiting the plaintiffs damages to the full value of his in- 
terest in the property, giving them the same ample indemnity 
asthey would have had in an action for a Greadh of the 
contract.” 

In Mathews v. Cox, 49 N. Y. 57, the rule which had pre- 


| 
| 


| the time of the trial was questione 





vailed in that state, allowing the a er market value up to 

, and a desire expressed 
by Chief Justice Church to consider the question upon prin- 
ciple, and in speaking of the effect of the old rule, the Chief 
Justice said, the difference “is transferred from the defend- 
ants to the plaintiff, not because the latter has sustained any 
such loss by any act of the former, but in obedience to a sup- 
posed arbitrary rule established in such cases.” 

The same question again comes up in Baker v. Drake et al., 
53 N.Y. 211,where Rapallo, J., in discussing this question says 
“that the rule of damages should not depend upon the form 
of the action. In civil actions the law awards to the party 
injured a just indemnity for the wrong which has been done 
him, and no more, whether the action be in a contract or tort ; 
except in those special cases where punitory damages are al- 
lowed, the enquiry must always be, what is an adequate in- 
demnity to the party injured? And the answer to that en- 
quiry can not be affected by the form of action in which he 
seeks his remedy.” 

This case expressly overrules Markham v. Jandon, 41 N. Y. 
235, which permitted the highest market price to be secured. 

See also upon this question the following: Heard v. James, 
49 Miss. 236, where it was held that the measure of damages 
for the wrongful taking or detention of property, is to be de- 
termined by the animus of the conversion. If the act was in 
good faith upon some supposed right of claim, or error, the 
measure will be the value at the time it was taken, but if the 
taking or conversion be characterized by malice or oppres- 
sion, dameges may be punitive, and in an action for its recov- 
ery no allowance will be made the defendant for any increased 
value that may be bestowed by labor or skill on the property. 
Riddle v. Driver, 12 Ala. 590; Dresser Manf. Co. v. Water- 
stone, 3 Met. 9; Baldwin v. Porter, 12 Conn. 484; Sedgwick 
on Damages. 

Finally—It is insisted that this question has already been 
decided in this court in Symes v. Oliver, 13 Mich. 9; Final v. 
Backus, 18 Mich. 218, and Grant v. Smith, 26 Mich. 201, in fa- 
vor of the plaintiff. 

In Symes v. Oliver, no such question seems either to have 
been raised or discussed by the court, nor was the question 
of good faith alluded to by counsel or court in Final vy. 
Backus. 

In Grant v. Smith, the defendant in the court below relied 
upon a tax deed under which he claimed to have acted in 
good faith. And he offered the deed in evidence for that pur- 
pose, which was rejected. This deed having been rejected, 
there was nothing in the case tending to show that he had 
acted other than as a wilful trespasser, and such being the 
case the plaintiff was clearly entitled to recover the value of 
the logs at the place to which Grant removed them, and in 
discussing the objection relating tothe measure of damages, 
the court proceeds upon the theory that Grant, in cutting the 
timber, was a mere naked trespasser. The question, how- 
ever, still remains,— Was the tax deed admissible in evidence, 
to show that Grant, in cutting the timber, honestly supposed 
that he was the owner of the land, and acted in good faith ?” 
I think not, and for reasons other than those there given. It 
isa notorious fact that tax deeds are almost universally, 
upon examination, found to be invalid on account of defects 
not appearing upon the face of the deed. The statute de- 
clares, in effect, the deed to be prima facie valid,—that is, it 
shifts the burden of proof to the party claiming against the 
deed to prove it invalid. But notwithstanding this fact no 
person of ordinary care and prudence, with a just regard, 
not only to his own rights and interests, but to those of 
others, would think of acting on a tax title made prima 


Jacie valid by statute, without having first made a careful 


examination outside of and beyond the deed, in the proper 
places, for the.purpose of ascertaining whether im fact it was 
of any validity. If, however, he chose to shut his eyes to 
the well-known fact that a large proportion of such titles 
turn out to be worthless, and act upon such a deed regardless 
of how it may, upon investigation, turn out, and regardless of 
the rights of others, he can not afterwards be permitted to 
come into court, admit the invalidity of his deed, and yet 
claim that because he did have such a deed, he acted honestly 
and in good faith. The failure to make such an investigation 
would be evidence of gross carelessness for which the party 
should be held responsible. Judgment affirmed with costs. 

Isaac MARSTON. 

T. M. Coouey. 


B. F. GRAVES. 
J. V. CAMPBELL. 


I concur in result. 
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I concur in affirming the judgment upon the ground that 
the conversion of the logs is set forth in the declaration as 
having taken place in Michigan, and the only conversion 
which took place in this state, was the original taking and 
removal of the logs. Upon that basis there is no error in the 
judgment. JAMES V. CAMPBELL. 





Patent Law — Winslow’s Patent for Preserving In- 
dian Corn. 


SEWALL, ADMINISTRATOR v. JONES £T AL.* 
Supreme Court of the United States, October Term, 1875. 


1. Winslow’s Patent declared void.—Patent No. 34,928, granted Isaac 

Winslow, April 8, 1862, is for an article of manufacture; patent No. 35,274 

nted sume, May 13, 1862 is for a process; and both are in all respects, void be- 

ng anticipated by the Durand patent of 1810, which embodied the Appert 
process. 

2. What Constitutes an Original Inventor—Processin Use in other 
Parts of the World.—In order to recover, a plaintiff must be the original in- 
ventor, not only in relation to the United States, but to other parts of the world; 
Even if he was ignorant that the discovery had been made before, still he can 
not recover if it has been in use or described in public prints, and if he be not in 
truth the original inventor. 


3. Specification Construed.—Where a specification was entirely silent as 
to whether the article to be preserved should tirst be removed from its natural 
support ,—held, that the process embraced the article in whatever form it might 
be presented, although to remove it from its support might be advantageous. 


——. Use of the word “about.’’—Where the specification directs 
that the article shall be subjected to heat for “about” a certain time before a sub- 
sequent process, and that it shall then be submitted to heat for ‘‘ about ’’ a cer- 
tain other time,—he/d, that such use of the word ‘‘ about ’’ indicated that the 
time is not to be considered as precisely specitied. . 

5. What Constitutes an Infringement.—To constitute an infringement, 
the thing used by the defendant must be such as substantially to embody the 
patentee’s mode of operation, and thereby to attain the same kind of result as was 
reached by the invention. It is not necessary that the defendant should employ 
the invention to as good advantage, or that the result should be the same in de- 
gree, but it must be of the same kind. 


6. ———. To infringe a patent, it is not necessary that the thing patented 
should be adopted in every particular. 


7. It isan infringement to use a machine substantially in its princi- 
ple and mode of operation like the plaintiff’s. If he has taken the same plan 
and applied it to the same purpose, notwithstanding he may have varied the 
process of the application, his manufacture will be substantially identical with 
that of the patentee. 


8. . When a party has invented some mode of carrying into effect a law 
of natural science or a vale of practice, the application of that law constitutes 
the peculiar feature of the invention, and he is entitled to protect humself from 
all other modes of making the same application, be it better or worse, provided 
it is in the same substance an application of the same principie. 


9. Specification—What Omissions fatal, and what not.—The omission 
to mention in the specification something which contributes only to the degree 
of benefit, providing the apparatus would work beneficially and be worth adopt- 
ing without it, is not fatal, while the omission of what is Known to be necessary 
to the enjoyment of the invention is fatal. 


10. ——-. Recommendation of Method. — Where an inventor says, 
**T recommend the following method,’’ he does not thereby constitute such 
method a portion of his patent, and his patent may be infringed by a party who 
does not follow such recommendation, but accomplishes the same end by an- 
other method. 








Appeal from the Circuit Court of the United States for 
the District of Maine. 

Mr Justice Hunt delivered the opinion of the court. 

Jones, as assignee of four several patents for a new and 
useful improvement in preserving Indian corn, brought his 
action against Clark, the original defendant, alleging infringe- 
ments of the same. ‘These patents were issued to lsaac Wins- 
low, and were as follows, viz: No. 34,928, dated April 8, 1862, 
for “‘a new and useful improvement in preserving Indian 
corn ;” No. 35,274; dated May 13, 1862, “for a new and use- 
ful improvement in preserving green corn ;” No. 35,346, dated 
May 20, 1862, and No. 36,326, dated August 26, 1862. 

The two patents last above mentioned, were declared and 
adjudged by the court below to be void, and from this judg- 
ment no appeal has been taken. They are no longer elements 
in the case before us, and are dismissed from further con- 
sideration. 

The patent first mentioned is for an article of manufacture 
—a result. The second one is for a process by which a result 
is obtained. The first is the more full and embraces all that 
is contained in the second. 

The first objection made to the patents is the want of 
novelty. It is contended that they were anticipated by the 
Appert process embodied in the Durand patent of 1810; also 
by the patent of Gunther of 1841, and by that of Wertheimer 
of 1842. It is an elementary proposition in patent law, that, 
to entitle a plaintiff to recover for the violation of a patent, 





* Reported for this journal by 8. S. Boyd, Esq., of the Saint Louis 
Bar, Attorney for Patent Cases. 





he must be the original inventor, not only in relation to the 
United States, but to other parts of the world. Even if the 
plaintiff did not know that the discovery had been made 
efore, still he cannot recover if it has been in use or des- 
cribed in public prints, and if he be not in truth the original 
inventor. Dawson v. Follen, 2 Wash. C. C. 311; Bedford v. 
Hunt, 1 Mason, 302. 

Durand’s patent is described in his specification, enrolled 
in the English Court of Chancery, as based ‘‘ upon an inven- 
tion communicated to him by a certain foreigner, residing 
abroad, of the manner of preserving animal food, vegetable 
food, and other perishable articles a long time from per- 
ishing or becoming useless.” 

In describing the nature of the invention and the manner 
in which the same is to be performed, he says: 

First. “I place the said food or articles in bottles of glass, 
pottery, tin, or other metals or fit materials, and I close the 
aperture so as completely to cut off or exclude all communi- 
cation with the external air,” and he describes the various 
means of effecting that purpose. 

Second. ** When the vessels are thus charged and well 
closed, I place them in a boiler, each separately surrounded 
with straw or wrapped in a coarse cloth or otherwise de- 
fended trom striking against each other. I fill the boiler so 
as to cover the vessels with cold water, which I gradually 
heat to boiling and continue the ebullition for a certain time, 
which must depend upon the nature of the substances in- 
cluded in the vessels, and the size of the vessels, and other 
obvious circumstances which will be readily apprehended by 
the operator. Vegetable substances are to be put into the 
vessel in a raw or crude state,and animal substances partly or 
half cooked, although these may also be put in raw.” 

The specification then declares that the inventor did avail 
himself of the application of heat by placing the vessel in an 
oven, stove, steam-bath, or other fit situation for gradually 
and uniformly raising the temperature and suffering it to cool 
again, and that as the choice of the consumer or nature of the 
said food or other articles may render preferable, leave the 
aperture of the vessel, or a small portion thereof, open until 
the effect of the heat shall have taken place, at which period 
the same is to be closed. 

The points following are embraced in this patent : 

1. It is for the purpose of preserving for a long time animal 
or vegetable food. 

2. The articles thus to be preserved are to be placed in tin 
or other vessels so arranged as to exclude communication 
with the external air. 

3. An aperture may be left in the vessel, at the choice of 
the operator, until the effect of the heat shall have taken 
place, when it is to be closed. 

4. The vessels thus prepared are placed in a boiler filled 
with cold water, which is heated to a boiling point, which 
boiling shall be continued for such time as shall be required 
by the substances contained in the vessels. 

5. Although a water-bath is preferred, the inventor declares 
that he avails himself of heat through an oven, stove, steam- 
bath, or any other situation fit for gradually raising the 
temperature and suffering it to cool again. 

6. Vegetables are to be put into the vessels in a raw or 
crude state; animal substances raw or partly cooked. 

7. The invention is general in its terms, embracing all vege- 
tables and all animal substances capable of being thus dealt 
with. 

Winslow’s patent of April 8, 1862, No. 34,928, is declared 
to be for an improvement in preserving Indian corn in the 
green state. 

The letters-patent declare that the first “success of the 
inventor was obtained by the following process: The kernels 
being removed from the cob, were immediately packed in 
cans hermetically sealed, so as to prevent the escape of the 
natural aroma of the corn or the evaporation of the milk or 
other juices of the same. I then submitted the sealed cans 
and their contents to boiling or steam heat for about four 
hours. * * * By this method of cooking green corn in 
the vapor of its juices the ends of the cans are bulged out. 
Strong cans are required and dealers are likely to be preju- 
diced against corn thus put up. I recommend the following 
method: Select asuperior quality of green corn in the natural 
state ; remove the kernels from the cob by means of a curved 
and guaged knife or other suitable means. Then pack in 
cans, hermetically seal the cans, expose them to steam or 
boiling heat for about an hour and a half, then puncture, seal 
while hot and continue the heat for about two hours and a 
half.” At the close the inventor says that what he claims to 
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secure by the patent is the new article of manufacture, namely, 
Indian corn preserved in the green state without dryi ing, the 
kernels being removed from the cob, hermetically sealed, and 
heated as described. 

Let us now state the points embraced in this, the plaintiff’s, 
patent, and compare theni with the points heretofore stated 
as included in the Durand patent. 

1. Winslow’s declared object is the preservation of Indian 
corn in the green state. 

Durand’s is for preserving Indian corn not only, but all 
vegetable substances in their raw or crude state. 

2. Winslow recommends removing the kernels from the cob 
before the process of preservation is commenced, placing the 
kernels in cans, sealing them and exposing them to heat. 

Durand, not limiting himself to the article of corn, provides 
that the articles to be preserved shall be placed in cans, and 
subjected to heat in the same manner. He does not stipulate 
or recommend that the article shall be first removed from the 
cob, the vine, the twig, or whatever may be the natural sup- 
port of the vegetable ‘to be preserved, as the corn from the 
cob, the pea from its pod, the grape or the tomato from its 
vine, the peach from its stem, the berry from its stalk. 
Neither does he recommend that it shall not be so removed. 
His process embraces the article in whatever form it may be 
presented. It is for the preservation of raw or crude or un- 
cooked vegetables in whatever form they may be presented, 
and necessarily includes a case where they have been previously 
removed from their natural support. ‘A prior removal from 
the stalk would be the natural and, in many cases, a necessary 
proceeding. 

3. Winslow directs that the kernels shall be subjected to 
the heat for a period of about one and a half hours before 
puncturing, and for about two and a half hours after the 
puncturing. The double use of the word “ about” indicates 
that the time is not to be considered as precisely specified. 

Durand directs that the boiling shall continue for such 
length of time as shall be required by the particular substances 
contained in the vessel. Corn, peas, tomatoes, peaches, ber- 
ries, asparagus, may very likely require great difference in 
the time in which the heat shail be applied to produce the 
required effect. In each case that is to be the measure of the 
time. 

4. Winslow says other modes may be adopted so long as 
hermetical sealing and the use of heat are so managed as to 
secure the aroma and fresh flavor and prevent putrefaction. 

Durand declares that he intends bg include in his patent 
heat through an oven, stove, steam, or any other situation by 
which the temperature is Pacer ws: ha raised and suffered to 
cool again. 

The same idea is put forth at the close of Winslow’s speci- 
fication, where he declares that what he claims by his patent 
is the manufacture of Indian corn in its green state, the 
kernels being removed from the cob, hermetically sealed, and 
heated. 

We are of the opinion that the substance of all that is 
found in Winslow’s patent had, nearly half a century before 
he obtained his patent, been put forth in Durand’s patent. 
If Durand’s patent were now in force in this country, and a 
suit brought upon it against Jones, the claimant under Wins- 
low, for an infringement, the right to recover could not be 
resisted. Durand would show a patent intended to effect 
the same purpose, to wit, the preservation of vegetables for a 
long time; employing the same process, to wit, the effect of 
heat upon vegetables placed in a metallic vessel, the gradual 
cooling of the same, hermetically sealed after puncture to 
allow the escape of gases. This is also Winslow’s process. 

To constitute an infringement, the thing used by the de- 
fendant must be such as substantially to embody the patentee’s 
mode of operation, and thereby to attain the same kind of 
result. as was reached by his invention. It is not necessary 
that the defendant should employ the plaintiff's invention to 
as good advantage as he employed it, or that the result 
should be the same in degree, but it must be the same in 
kind. Winans v. Denmead, 15 How. 330. 

To infringe a patent it is not necessary that the thing pat- 
ented should be adopted in every particular. If the patent is 
adopted substantially by the defendants, they are guilty of 
infringement. Root v. Ball, 4 McLean, 177; Alden v. Dewey, 
1 Story C. C. R. 336. 

In an action for infringement the first “question is whether 
the machine used by the defendant is substantially in its 

rinciple and mode of operation like the plaintiffs. 
is an infringement to use it. Howe v. Abbott, 2 Story C. C. 
190; Parker v. Haworth, 4 McLean, 370. 





If so, it | 


If he has taken the same plan and applied it to the same 
purpose, notwithstanding he may have varied the process of 
the application, his manufacture will be substantially identical 
with that of the patentee. Curtis, § 312. 

Erskine, J., says (in Walter v. Potter, Webs. Pat. Cas. 585, 
607), the question of infringement depends upon whether 
the plan which the defendant has employed is in substance 
the same as the plaintiff’s, and whether all the differences 
which have been introduced are not differences in circum- 
stances not material, and whether it is not in substance and 
effect a colorable evasion of the plaintifl’s patent. 

When a party has invented some mode of carrying into ef- 
fect a law of natural science or a rule of practice, it is the 
application of that law or rule which constitutes the peculiar 
feature of the invention. He is entitled to protect, himself 
from all other modes of making the same application, and 
every question of infringment will present the question 
whether the different mode, be it better or worse, is in sub- 
stance an application of the same principle. Curtis, § 320. 

It is said, however, that a distinction exists in this: that 
Winslow’s patent provides that the corn shall be removed 
from the cob before the process begins, and that Durand does 
not specify this idea. If this be conceded, it does not alter 
the case. Although he may preserve Indian corn by removy- 
ing it from the cob more advantageously than by letting it 
remain on the cob, he does it by using the Durand process. 
He still applies Durand’s process of hea iting, puncturing ard 
cooling, and no more takes the practice out of Durand’s pat- 
ent than if he should specify that pears or peaches would be 
the better preserved if their outer coating should be first re- 
moved, or that meat could be the better preserved if the 
bones were previously removed. Whether the improvement 
or combination could be the subject of a patent, it is not ma- 
terial to consider. 

It is said again, that “instead of packing the kernels in the 
vessels selected for the purpose, in their ‘crude state, as sug- 
gested in the English patent, the process patented by the as- 
signor of the plaintiff directs that the kernels should be cut 
from the cob in a way which leaves a large part of the hull on 
the cob and breaks open the kernels, libe rating the juices, to 
use the language of the patentee, and causing the milk and 
other juices of the corn to flow out and surround the kernels 
as they are packed in the cans, in such a mode that the juices 
form the liquid in which the whole is cooked, when the cans 
are subjected to the bath or boiling water.” 

This argument is based upon an error in fact. There is no 
such language in the patent. The sole expression of the 
patent is to provide, first, that the corn shall be removed from 
the cob, Soll second, that it shall be subjected’ to heat in 
vessels hermetic ally sealed. Thus, Winslow recites that diffi- 
culty had been encountered by him in preserving the corn 
upon the cob. This produced an insipid article, and accord- 
ingly, he says: “ My first success was obtained by the follow- 
ing process: the kernels being removed from the cob, were 
immediately packed in cans and hermetically sealed, so as to 
prevent the escape of the aroma, and submitted to heat,” &c. 
There is not a word in the patent to the effect that the kernels 
shall be cut off in a particular way, or that a large part of 
the hull shall be left on the cob, nor indeed, that the kernels 
shall be cut off at all. It is simply provided that the corn 
shall be removed from the cob. The means are not specified. 

Further on, the patentee, Winslow, says: “‘ I recommend 
the following method.” This is not of the substance of the 
patent. A recommendation is quite different from a require- 
ment. The latter is a demand, an essential, a necessity. The 
former is a choice or preference between different modes or 
subjects, and is left to the pleasure or the judgment of the 
operator. He may adopt it. He will do well if he does. 
But he may reject it and still accomplish his object by means 
of the patent. 

The principle is this: The omission to mention in the spec- 
ification something which contributes only to the degree of 
benefit, providing ‘the apparatus would w ork benefic ially and 
be worth adopting without it, is not fatal, while the omission 
of what is known to be necessary to the enjoyment of the in- 
vention is fatal. Curtis, § 248. 

An excess of description does not injure the patent, unless 
the addition be fraudulent. Ib. § 250. 

Accordingly, when the inventor says, “I recommend the 
following method, * he does not ther eby constitute such 
method a portion of his patent. His patent may be infringed, 
although the party does not follow his recommendation, but 
accomplishes the same end by another method. 

But the patentee does not even recommend that the kernels 
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shall be cut off in such manner that « large portion of the hull 
shall remain upon the cob, nor does he distinctly recommend 
the cutting off of the kernels in any manner. 
dation is simply that the kernels be removed by any conven- 
ient and suitable method. His language is: “I recommend 
the following method: Select a superior quality of sweet 
corn, in the green state, and remove the kernels from the cob 
by means of a curved and gauged knife or other suitable 
means.” Any means that are suitable for removing the ker- 
nels, whether by knife or any other method, are within this 
language. 

That the simple removal of the corn from the cob, before it 
is subjected to heat, without reference to cutting it off in 
such manner as to leave a portion of the hull on the cob, or 
without reference to cutting at all, is the claim of Win- 
slow’s patent, is clearly shown by another consideration. 

The first patent of Winslow, and his second patent, as 
stated in the opinion of the court below, are intended to ef- 
fect the same purposes—the one being a patent for the article, 
the other for the process by which the article is produced. 
“ Both patents (it is there said) may be considered together, 
as all the proofs applicable to one apply equally to the other, 
and the positions taken in argument are the same in both, 
without an exception.” 

Now, it is quite significant of the intent of the claimant, 
and of the meaning of the first patent, that his second patent 
which is for the process, and would properly be more specific 
as to every essential mode, makes no claim that the corn shall 
be removed from the cob by cutting, much less that it should 
be cut in any particular manner, or with a view to any par- 
ticular effect. After describing his disappointment in the re- 
sult when he merely cooked the corn, and in attempting to 
preserve it when packed, without removal from the cob, or 
where it was removed after having been boiled on the cob, he 
say: “Finally L adopted the process of removing the corn from 
the cob, packing the kernels in cans, hermetacally sealing the 
same, then boiling the cans until the corn contained therein 
became completely cooked.” The word cutting is not to be 
found in this patent. Removal from the cob before commenc- 
ing the preservation, without reference to the manner or 
means, except only that they should be suitable, is the plain 
intent of both patents. In this respect they are identical with 
each other, and are not inconsistent with Durand’s patent. 

The discovery in question has been of immense benefit 
to mankind. By means of food preserved in a compact and 
nutritious form, protected from its natural tendency to decay, 
deserts are traversed, seas navigated, distant regions ex plored. 
It is less brilliant, but more useful than all the inventions 
for the destruction of the human race that have ever been 
known. It is to France that the honor of this discovery be- 
longs, and to Appert, a French citizen. It does not belong to 
America or to Winslow. Appert’s process presents all that we 
now know upon the subject. It contains absolutely every- 
thing of value that is contained in Winslow’s patent. 

Other grave questions are presented by the record before 
us. We are satistied, however, to place our decision upon the 

round that the want of novelty in the patents of Winslow, 
is fatal to the plaintiff's right of recovery. We do not dis- 
cuss the other questions. 

The decree of the court below must be reversed, and judg- 
ment.ordered in favor of the defendant below. 





Inter-State Commerce—State Taxation of Commercial 
Travelers selling Productions of Other States. 


WELTON, v. THE STATE OF MISSOURL 


Supreme Court of the United States, No. 180.—October Term, 
1878. 


1. A license tax required for the sale of goods is in effect a tax upon the 
goods themselves. 

2. Validity of Missouri License Tax on Persons selling the Pro- 
ductions of Other States.—A statute of Missouri which requires the payment 
of a license tax from persons who deal in the sale of goods, wares, and mer- 
chandise which are not the growth, produce, or manufacture of the state, by 

‘oing from place to place to sell the same in the state, and requires no suc 
ficonse tax P som persons selling in a similar way goods which are the growth, 

roduce, or manufacture of the state, is in conflict with the power vested in 
Gongvens regulate commerce with foreign nations and among the several 
states, 


3. Nature of Power to regulat2 Con¢cress.—That power was vested in 
Congress to insure uniformity of commercial regulation against discriminating 
‘state legislation. It covers property which is transported as an article of com- 
merce from foreign countries, or among the states, from hostile or interferin 
state legislation until it has mingled with and become a part of the general 
property of lg tienes and protects it even after it has entered a state from 
any burdens imposed by reason of its foreign origin. 








4. . The Inaction of Congress in prescribing rules to govern inter- 
state commerce, is equivaient to its Geviaruiion thut such commerce shall be 


J , free from any restriction. 
His recommen- ; 


In error to the Supreme Court of Missouri. 

Mr. Justice F1eELp delivered the opinion of the court. 

This case comes before us ona writ of error to the Supreme 
Court of Missouri, and involves a consideration of the valid- 
ity of a statute of that state discriminating in favor of goods, 
wares and merchandise, which are the grow th,product,or man- 
ufacture of the state, and against those which are the growth, 
product, or manufacture of other states or countries, in the 
conditions upon which their sales can be made by traveling 
dealers. The plaintiff in error was a dealer in sewing-ma- 
chines which were manufactured without the state of Mis- 
souri, and went from place to place in the state selling them 
without a license for that purpose. For this offence he was 
indicted and convicted in one of the circuit courts of the state, 
and was sentenced to pay a fine of fifty dollars, and to be com- 
mitted until the same was paid. On appeal to the supreme 
court of the state the judgment was affirmed. 

The statute under which the conviction was had declares 
that whoever deals in the sale of goods, wares, or merchan- 
dise, except books, maps, charts and stationery, which are 
not the growth, produce or manufacture of the state, by 
going from place to place to sell the same, shall be deemed a 
pedlar ; and then enacts that no person shall deal as a pedlar 
without a license, and prescribes the rates of charge for the 
licenses, these varying according to the manner in which the 
business is conducted, whether by the party carrying the 
goods himself on foot, or by the use of beasts of burden, or 
by carts or other land carriage, or by boats or other river 
vessels. Penalties are imposed for dealing without the license 
prescribed. No license is required for selling in a similar 
way—by going from place to place in the state—goods which 
are the growth, product, or manufacture of the state. 

The license charge exacted is sought to be maintained as a 
tax upon a calling. It was held to be such a tax by the 
supreme court of the state; a calling, says the court, which 
is limited to the sale of merchandise not the growth or 
product of the state. 

The general power of the state to impose taxes in the way 
of licenses upon all pursuits and occupations within its 
limits, is admitted, but like all other powers, must be exer- 
cised in subordination to the requirements of the federal 
constitution. Where the business or occupation consists in 
the sale of goods, the license tax required for its pursuit is 
in effect a tax upon the goods themselves. If such a tax be 
within the power of the state to levy, it matters not whether 
it be raised directly from the goods, or indirectly from them 
through the license to the dealer. But if such tax conflict 
with any power vested in Congress by the constitution of the 
United States, it will not be any the less invalid because 
enforced through the form of a personal license. 

In the case of Brown v. Maryland! the question arose 
whether an act of the legislature of Maryland requiring 
inperters of foreign goods to pay the state a license tax 
before selling them in the form and condition in which they 
were imported, was valid and constitutional. It was contendec 
that the tax was not imposed on the importation of foreign 
goods, but upon the trade and occupation of selling such 
goods by wholesale after they were imported. It was a tax, 
said the counsel, upon the profession or trade of the party 
when that trade was carried on within the state, and was 
laid upon the same principle with the usual taxes upen 
retailers, or inn-keepers, or hawkers and pediars, or upon 
any other trade exercised within the state. But the court in 
its decision replied that it was impossible to conceal the fact 
that this mode of taxation was only varying the form with- 
out varying the substance, that a tax on the occupation of an 
importer was a tax on importation, and must add to the 

rice of the article and be paid by the consumer or by the 
importer himself in like manner as a direct duty on the 
article itself. Treating the exaction of the license tax from 
the importer as a tax on the goods imported, the court held 
that the act of Maryland was in conflict with the constitu- 
tion ; with the clause prohibiting a state, without the consent 
of Congress, from laying any impost or duty on imports or 
exports, and with the clause investing Congress with the 
power to regulate commerce with foreign nations. 

So, in like manner, the license tax exacted by the 
Missouri from dealers in goods which are not the product or 
manufacture of the state, before they can be sold from place to 

112 Wheaton, 425, 444, 


state of 
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place within the state, must be regarded as a tax upon such 
goods themselves. And the question presented is, whether 
legislation thus discriminating against the products of other 
states in the conditions of their sale by a certain class of deal- 
ers is void under the constitution of the United States. It 
was contended in the state courts, and it is urged here, that 
this legislation violates that clause of the constitution which 
declares that Congress shall have the power to regulate com- 
merce with foreign nations and among the several states. 
The power to regulate conferred by that clause upon Con- 
gress, is one without limitation ; and to.regulate commerce is 
to prescribe rules by which it shall be governed, that is, the 
conditions upon which it shall be conducted ; to determine 
how far it shall be free and untrammeled ; how far it shall be 
burdened by duties and imposts, and how far it shall be pro- 
hibited. 

Commerce is a term of the largest import ; it comprehends 
intercourse forthe purpose of trade in any and all its forms, 


including the transportation, purchase, sale, and exchange of 


commodities between the citizens of our country and the citi- 
zens or subjects of other countries, and between the citizens 
of different states. The power to regulate it embraces all the 
instruments by which such commerce may be conducted. So 
far as some of these instruments are concerned and some sub- 
jects which are local in their operation, it has been held that 
the states may provide regulations until Congress acts with 
reference to them. But where the subject to which the power 
applies is national in its character, or of such a nature as to 


admit of uniformity of regulation, the power is exclusive of 


all state authority. 

It will not be denied that that portion of commerce with 
foreign countries and between the states, which consists in 
the transportation and exchange of commodities, is of nation- 
al importance and admits and requires uniformity of regula- 
tion. The very object of investing this power in the general 
government was to insure this uniformity against discriminat- 
ing state legislation. The depressed condition of commerce 
and the obstacles to its growth previous to the adoption of the 
constitution, from the want of some single controlling author- 
ity, has been frequeutly referred to by this court in comment- 
ing upon the power in question. “It was regulated,” says 
Chief Justice Marshall, in delivering the opinion of Brown v. 
Maryland, “ by foreign nations with asingle view to their 
own interests, and our disunited efforts to counteract their 
restrictions were rendered impotent by want of combination. 
Congress, indeed, possessed the power of making treaties, but 
the inability of the federal government to enforce them be- 
came so apparent as to render that power in a great degree 


useless. Those who felt the injury arising from this state of 


things, and those who were capable of estimating the influence 
of commerce on the prosperity of nations, perceived the neces- 
sity of giving the control over this important subject toa 
single government. It may be doubted whether any of the 
evils proceeding from the feebleness of the federal govern- 
ment contributed more to that great revolution which intro- 
duced the present system, than the deep and general convic- 
tion that commerce ought to be regulated by Congress.’ 

The power which insures uniformity of commercial regula- 
tion must cover the property which is transported as an article 
of commerce from hostile or interfering legislation until it has 


mingled with and become a part of the general property of 


the country and subjected like it to similar protection, and to 
no greater burdens. If at any time before it has become in- 
corporated into the mass of property of the state or nation, it 
can be subjected to any restrictions by state legislation, the 
object of investing the control in Congres may be entirely de- 
feated. If Missouri can require a license tax for the sale by 
traveling dealers of goods which are the growth, product, 
or manufacture of other states or countries, it may require 
such license tax asa condition of their sale from ordinary 
merchants, and the amount of the tax will be a matter resting 
exclusively in its discretion. 

' The power of the state to exact a license tax of any amount 
being admitted, no authority would remain in the United 
States or in this court to control its action, however unreason- 
able or oppressive. Imposts operating as an absolute exclu- 
sion of the goods would be possible, and all the evils of dis- 
criminating state legislation, favorable to the interests of one 


state and injurious to the interests of other states and coun- | 


tries, which existed previous to the adoption of the constitu- 

tion, might follow, and the experience of the last fifteen years 

shows would follow from the action of some of the states. 
There is a difficulty, it is true, in all cases of this character 
212 Wheatcn, 446. 








in drawing the line precisely where the commercial power of 
Congress ends, and the power of the state begins. A similar 
difficulty was felt by this court in Brown vy. Maryland, in 
drawing the line of distinction between the restriction upon 
the power of the states to lay a duty on imports, and their 
acknowledged power to tax persons and property, but the 
court observed that, though the two were quite distinguish- 
able when they did not approach each other, yet, like the in- 
tervening colors between white and black, approached so 
nearly as to perplex the understanding, as colors perplexed 
the vision in marking the distinction between them, yet that 
the distinction existed, and must be marked as the cases arose. 
And the court, after observing that it might be premature to 
state any rule as being universal in its application, held that 
when the importer had so acted upon the thing imported that 
it had become incorporated and mixed up with the mass of 
property in the country, it had lost its distinctive character 
as an import, and become subject to the taxing power of the 
state, but that while remaining the property of the importer, 
in his warehouse, in the original form and package in which 
it was imported, the tax upon it was plainly a duty on im- 
ports, prohibited by the Constitution. 

Following the guarded language of the court in that case, 
we observe here, as was observed there, that it would be pre- 
mature to state any rule which would be universal in its ap- 
plication to determine when the commercial power of the fed- 
eral governmeht over a community has ceased, and the power 
of the state has commenced. It is sufficient to hold now that 
the commercial power continues until the commodity has 
ceased to be the subject of discriminating legislation by reas- 
on of its foreign character. That power protects it, even af- 
ter it has entered the state, from any burdens imposed by 
reason of its foreign origin. The act of Missouri encroaches 
upon this power in this respect, and is, therefore, in our judg- 
ment, unconstitutional and void. 

The fact that Congress has not seen fit to prescribe any 
specific rules to govern inter-state commerce, does not affect 
the question. Its inaction on this subject, when considered 
with reference to its legislation with respect to foreign com- 
merce, is equivalent to a declaration that inter-state com- 
merce shall be free and untrammeled. As the main object of 
that commerce is the sale and exchange of commodities, the 
policy thus established would be defeated by discriminating 
legislation, like that of Missouri. 

The views here expressed are not only supported by the 
case of Brown v. Maryland, already cited, but also by the 
ease of Woodruff v. Parham, reported in the 8th of Wallace, 
and the case of the State Freight Tax, reported in the 15th of 
Wallace. In the case of Woodruff v. Parham; Mr. Justice 
Miller, speaking for the court, after observing with respect to 
the law of Alabama then under consideration, that there was 
no attempt to discriminate injuriously against the products 
of other states, or the rights of their citizens, and the case 
was not, therefore, an attempt to fetter commerce among the 
states, or to deprive the citizens of other states of any privi- 
lege or immunity, said: “* But a law having such operation 
would, in our opinion, be an infringement of the provisions 
of the Constitution which relate to those subjects and, there- 
fore, void.” 

The judgment of the Supreme Court of the state of Mis- 
souri must be reversed, and the cause remanded, with direc- 
tions to enter a judgment reversing the judgment of the cir- 
cuit court, and directing that court to discharge the defend- 
ant from imprisonment and suffer him to depart without day. 





Liquor-Selling at Night and on Sunday—Purpose of 
Statute shown by its Title. 


JOSEPH KURTZ v. THE PEOPLE.* 
Supreme Court of Michigan, January 18, 1876. 


Hon. TuHos. M. Coo.ey, Chief Justice. 
« ~=6 Jas. V. CAMPBELL, 
“« Isaac MARSTON, Associate Justices. 
“Beng. F. GRAVES, \ 


Liquor-Selling at certain times—Title of Statute.— Act 231 of 1875, en- 
titled ‘‘ An act to prevent the sale or delivery of intoxicating liquors, wine and 
beer to minors and to drunken persons, and to habitual drenkerds: to provide a 
remedy against persons selling liquor to husbands or children in certain cases,’’ 
orders all s*loons to be ‘‘ closed ’’’ on Sunday, and after eleven o’clock at night. 





— for this journal by Henry A. Chaney, Esq., of Detroit, 
ich. 
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Held, that this provision is properly covered by the title of the act, and that it 
will sustain a conviction for sales of liquor on Sunday, or by night, to persons 
not minors, drunkards or habitual drunkards. 


Opinion of the court by CAMPBELL, J. 

Plaintiff in error was convicted of keeping open on Sunday his saloon 
for the sale of intoxicating liquors at retail, and .of selling such liquors 
at retail on that day. The conviction was under section 1 of “An act 
to prevent the sale or delivery of intoxicating liquors, wine and beer to 
minors and to drunken persons and to habitual drunkards; to provide a 
remedy against persons selling liquors to husbands and children in cer- 
tain cases; approved May 3d, 1875.” 

The clause under which he was convicted is as follows: 

** All saloons, restaurants, bars, bar-rooms, in taverns or otherwise, and 
all places of public resort where intoxicating liquors are sold, either at 
wholesale or retail, shall (unless otherwise determined by the board of 
trustees or common council of the village or city where such saloons, 
restaurants, bars, bar-rooms are kept), be closed on the first day of the 
week, commonly called Sunday, and on each week day night, from and 
after the hour of eleven o’clock until six o’clock of the morning of the 
succeeding day; but this provision shall not be construed to prohibit 
druggists from selling such liquors at such times upon the written re- 

uest or order of some practicing physician of the town, village or city. 
Tony person who shall violate any of the provisions of this section, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by a fine of not less than $25 nor more than $100, and costs 
of prosecution, and on failure to pay such fine and costs, shall be im- 
prisoned in the county jail not less {han ten nor more than ninety days, 
or both such fine and imprisonment. in the discretion pf the court.”’ 

The first part of the section prohibits sale to minors and drunkards, 
and sales made by persons who have not filed a bond under the act. 

It is claimed by the plaintiff in error, that the provision under which 
he was convicted is invalid, because that provision is not within the title 
of the act, if applied to such cases as his, where the sale is not made to 
minors or Seestents ; and that, if meant so to apply, the act is void un- 
der that clause of the constitution which requires that “no law shall 
embrace more than one object, which shall be expressed in its title.” 

It is claimed that the statute so construed is a law to enforce the 
oe observance of Sunday, and that no such purpose is disclosed in 
the title. 

There is no question now presented concerning the somewhat extra- 
ordinary proviso which seems to be based on the idea that a municipal- 
ity can be allowed to suspend the penal laws of the state ; as the com- 
plaint negatives any such attempt on the part of the city of Detroit, 
where this conviction was obtained, the case stands before us on the 
statute alone. 

There is no ambiguity in the statute. It very clearly intends to close 
up the places pense gee dante liquor-selling on Sundays, or after eleven 
o'clock at night. It is not important on this record to examine critic- 
ally into the meaning of the term “‘ closed,” as applied to houses, rooms, 
or parts of rooms. It is clearly meant that the sales at least, shall be en- 
tirely stopped, and the traffic shnt off effectually, so that drinking and 
the conveniences for drinking shall be no longer accessible, and those 
who frequent them for that purpose shall be dispersed. Common sense 
will dispose of such cases readily enough. Everybody knows practically 
what “ closing” a saloon or drinking place means, and there is no occa- 
sion for seeking or solving imaginary difficulties. 

We are brought, then, to the question whether under such a title as 
that of the act in question, the legislature can punish Sunday or night 
sales to persons not minors, drunken persons or habitual drunkards. 

Nothing but our respect for what we understand to be the doubts of 
some judicial officers in regard to this statute, has induced us to deem it 
proper to do more than refer to the numerous cases heretofore decided 
on the meaning of the constitutional provision. It is a very wise and 
wholesome provision, intended to — legislators from being entrap- 
ped into the careless passage of bills on matters foreign to the ostensible 
eae of the statute, as entitled. But it is not designed to require the 

y of the bill to be a mere repetition of the title: Neither is it in- 
tended to prevent including in the bill such means as are reasonably 
adapted to secure the object indicated by the title. It would not be profit- 
able to discuss those extreme cases, where the adaption of means to 
ends is so farfetched and unnatural as to be directly and palpably mis- 
leading. This case presents, in our view, no such difficulties. 

The legislature assume that the opening of drinking places on Sun- 
days and late at night, is likely to induce or favor the tempting of 
youths and drunkards into drinking and intoxication. If there is any 
possible ground for holding that belief, it certainly is no function of a 
court to Siocuine that the legislature were mistaken. It is their view 
and not ours which must determine the value of such an opinion. But 
if we were to be called on to express the views which belong to the other 
department of the government, we think it is not only sible, but ob- 
vious from all human experience that they have judged reasonably. 
Dissipation is very closely connected with idleness, and brought on by 
its temptations. It is the use of leisure which determines character 
more than anything else. The daily experience of mankind is open to 
courts and legislatures as it is to others. The time when persons are 
unemployed and perhaps weary, is the time when they are most led 
astray. e records of police courts indicate beyond doubt that when 
places of resort for drinking are open on Sundays, or other days of leis- 
ure, they are sure to be liberally patronized by the classes who have least 
control of their ——. The tendency of those who have begun to 
drink, to go on with drinking when opportunities are before them, is 
known to all. The pressure of business and the performance of 
such duties as keep the mind i 





trol those who can not so easily control themselves, when those 
checks are removed. The continuance of lounging and drinking 
into the late hours of the night, is equally known as peculiarly 
dangerous. Men and boys can escape observation more readily by night 
than by day. When they have once became engaged in the pleasures 
and temptations of such resorts, it is but too sadly manifest to all who 
do not shut their eyes to what is going on around them, that after drink- 
ing has once begun by those who are in danger of excess (if there are any 
that are not), it is aptto be kept up much longer than may have been 
thought of or intended. “ Midnight revels” would never have become 
a popular phrase, unless they had been a well known reality. Unless 
the annals of crime are strangely distorted, the amount of mischief due 
to the indulgence of late drinking, is much beyond its proportion in 
any other part of the day. There is certainly a decided impression that 
such is the fact, and if the legislature, like other persons, have been im- 
pressed with its truth, we are not prepared to say that it is such a palpable 
error as to show they can not be regarded as acting within their prov- 
je in accepting it. We think the objection to the law without foun- 
ation. 
The judgment must be affirmed. 


Book Notice. 
ZELL’s EncycLopepiA.—Zell’s Popular Encyclopedia and Universal Dic- 
tionary. Edited by L. CoLancre, LL. D. New and Revised Edition. 

Philadelphia: Baker, Davis & Co. 1876. 

A second edition of this popular work is now being issued in sixty- 
four parts, at the rate of four parts a month. Not having used the former 
edition, we are unable to speak from experience of its merits. It ap- 
pears, however, to be a repository of an enormous amount of informa- 
tion in a very condensed shape. It is for this reason, in our judgment, 
better adapted to the wants of the masses than any work of the kind with 
which we are acquainted. It is claimed that it ‘is the only one describ- 
ing all the cities, towns and villages in the world; defining all words in 
use in the English language; giving the pronunciation of all the com- 
mon and proper names ; treating on as many as 150,000 thousand sub- 
jects; rendering accessible information on every conceivable topic; and 
the only one to be obtained on small monthly payments.” 

The numbers before us contain forty pages each. The pages are some- 
what larger than those of Webster’s Unabridged Dictionary, but similar 
in style and — in typograpical beauty and in the excellence of the 
illustrations. With the sixty-four numbers, thirty-six beatifully colored 
maps will be issued, showing all parts of the world. Number one, which 
is on our table, contains an excellent map of England. 

One fifty cent part or more can be mailed regularly to subscribers, 
monthly. Sample number with map sent for 25 cents. J. W. Marsh, 
619 North Fifth street, St. Louis, is the Western Manager. 











Correspondence. 
HAY-FORK LAW IN ILLINOIS. 
GALLATAN, Mo., Feb. 7, 1876. 


Eprirors CentraL Law JournaL:—Your correspondent, C. D. M., 
is less charitable thanIam. He asserts in effect (8 Cent. L. J. 61), that 
the matters discussed and decided in Taylor v. Atchison (54 Il. 196), and 
Sims v. Bice (67 Ill. 88), did not arise on the record, and that conse- 

uently the whole of the two opinions are mere obiter dicta. I donot hold 
these decisions in -very high esteem, but I have never said anything so 
derogatory of them as that. Section 10 Ch. 98, Revised Stat. Ill. provides 
in substance, that the maker of a negotiable instrument may plead in bar 
to an action thereon, by a bona fide holder for value before maturity, that 
fraud or circumvention was used in obtaining the making or executiou 
thereof. In construing this statute, the Supreme Court of 
Illinois has uniformly held, that to avail himself of the provisions of 
this section, the maker must have been without negligence in making or 
executing the instrument; and so far the construction 1s eminently just 
and sound. Hence, in the cases above referred to, two issues were presen- 
: 1. Was the defendant within the purview of the statute? 2. If 
not, did the plaintiff bring himself within the rule governing the rights 
of bona fide holders? “Both questions were fairly presented on the 
record. It is true that if the first issue was decided in favor of the defen- 
dant, that must end the case ; but the court might, without going outside 
the record, say, as it did in substance : ‘ Suppose we are wrong as to the 
first proposition, evenin that event the plaintiff ought not to recover, be- 
cause he is not a bona fide holder.” 

C. D. M., is of the opinion that Comstock v. Hannah (7 Chicago Legal 
News, 358), repudiates the rule laid down in Gill v. Cubitt, and sets at rest, 
at least for the time, all doubts as to where the court stands. That might 
be so if the case supported the head-note ; but it does not. The defence 
was failure of consideration, and not defect of title,—a very different 
thing, as I understand the adjudged cases. Itis true that the case ex- 

ressly repudiates Gill v. Cubitt, and emphatically endorses Goodman v. 

arvey and that class of cases, including Chapman v. Rose; but it was 
not necessary to do so in that case, and the court is apparently so forget- 
ful, or has so little respect for its own decisions, that it may not be en- 
tirely safe to regard the law of a given case as fully settled until is is res 
adjudicata. Stare Decisis is below par in Illinois, as this very case of Com- 
stock v. Hannah,amply shows. In Si:ns v. Bice, affirming similar remarks 
in Taylor v. Atchison, it was said, that “‘ when agents for the sale of patent 
rights, and such matters, who are strangers, offer to sell promissory notes, 

that fact, and 


may, and will con-|a prudent man would have his suspicions aroused from 
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should protect himself by énquiry of the apparent maker.” But in 
Comstock v. Hannah, the court repudiated this doctrine, without so 
much as referring to the preceding cases. The trial court instructed 
the jury that if they found “‘that the consideration of the note in suit 
was for the sale af a patant planter, and the right to sell the same under 
the conditions named in the evidence, and that the plaintiffs, or their 
agent, at the time of the purchase of the note, had notice of whalt the 
note was given for, * * * it would be the duty of the plaintiffs to 
use a higher degree of diligence in informing themselves of the ccnsider- 
ation of such note, than would be required of them in purchasing ordin- 
J commercial paper, not connected with patent right transactions.” 
The court was probably beguiled into giving this instruction by a too 
implicit reliance on the decisions of the supreme court in Taylor v. Atch- 
ison and Sims v. Bice. But the confidence of the court was misplaced. 
The supreme court in passing on the instruction, said: ‘ We know of 
no different rule of law as applicable to citizens dealing in rights secured 
to them by letters-patent from the United States, and to those citizens 
concerned in traffic in other species of property, which recognizes the 
former class of persons or their transactions, as any more subject to the 
imputation of dishonesty and fraud than are the latter.” And the instruc- 
tion was held to be erroneous. If the case does establish the rule laid 
down in Chapman v. Rose, it overrules Taylor v. Atchison, and Sims v. 
Bice, on all points, except that it is not negligent fora granger to sign a 
note under circumstances that would put a note-broker on enquiry, if he 
was simply buying the note. M. A. L. 





Notes and Queries. 
CONVEYANCES IN FRAUD OF DOWER, 


Epitors CentraAL Law JourNAL:—Your correspondent, *‘Q. Z.,” 
(ante, 3 C. L. J., page 86), will find that the Court of Appeals of Ken- 
tucky, in the case of Petty v. Petty, reported in 4 B. Monroe, 217, have 
answered his queries in reference to ante-nuptial conveyances in fraud of 
dower. In that case, a man advanced in years, having children by a 
former marriage, contracted marriage with a woman in moderate cireum- 
stances, though much get than himself, and, two days before the 
marriage, conveyed to his children by the first marriage, all his lands, 
personalty and slaves, reserving a life estate to himself. This convey- 
ance was made without the knowledge of his intended wife. On bill filed 
by the wife, even before the death of the husband, the deed was held 
void, so far as it affected her dower in the land conveyed. L. McQ. 


CONSIDERATION FOR AGREEMENT TO DISCHARGE SURETY. , 


LarFaYetreE, Inp., Feb’y 7th, 1876. 

Eprrors CentraL Law JourNaL:—We notice in your issue of 4th 
inst. an coquity from ‘‘ J. L. H.” forthe law upon the fcllowing facts: 
“A. with B., as his surety, made his note to C., and at its maturity, A. 
was in such financial condition that payment could not be coerced from 
‘him; whereupon B., promised A., that if he would pay the note, he, B., 
would convey to A., lands worth half the amount of the note. A. made pay- 
ment. The question is whether B.’s promise to convey has any consid- 
eration to support it.” In your editorial note you answer the question 
by an opinion in the negative, and ask some of your readers to tell how 
it is on authority. The law is settled in Indiana in accordance with your 
answer. M. having no property liable to execution, owed J. nearly 
$2,000.00, by note on which R. was surety, which was reduced to judg- 
ment. M. owed R., two notes amounting to nearly $1,000.00, and R. 

romised M. that if the latter would procure the judgment to be released, 

e, R., would surrender the notes he freld on M. After this, M. procur- 
ed the judgment to be released, but R. refused to surrender the notes 
and brought suit upon them. The court said, in speaking of the prom- 
ise, ‘‘ Nor do we think it can be treated for a single moment as a valid 
and pcm» contract upon the a A principal is bound by ev- 
ery principle of moral and legal obligation to protect his surety from the 

ayment of the debt for which he is surety. * * Accordingly, it 
Is & we principle of law, that a promise to,one to pay him if he will 
do what he is already bound to do by law or by contract, is without con- 
sideration and can not be enforced.’’ Ritenour v. Matthews, 42 Ind. 7. 

Respectfully, 
Cuase, Witstacu & CHasE. 


EXEMPTION OUT OF PARTNERSHIP ASSETS. 


Nesraska City, Nes., Feb’y 5th, 1876. 
Eprrors Central Law JournaL:—In your issue of January 28th, 
page 61, is the query of R., respecting exemptions of partnership prop- 
erty, and an answer by you and-comments, in which you intimate the 
better construction of the law will permit a partner the benefit of exemp- 
tions ted to heads of families; and you seem to think that the spirit 
of liberality, etc., will warrant such construction. ‘It sometimes hap- 
pens that a liberal construction destroys the plain meaning of words and 
overturns well established principles. In Nebraska we have a statute | 
similar to that in Missouri, only it is more liberal in giving to the debtor | 
about all the average man will ever earn, exempt from the payment of | 
his debts. The question has been decided by our Supreme Court, which | 
held that ‘‘one member of a partnership, even though the head of a | 
family, can not, under the provisions of p Todt 57, Gen. Stat., claim as | 
exempt from forced sale upon execution, any portion of the partnershi 
property which has been levied upon to sathaty the claims of the firm- | 
creditors.” Till’s Case, 3 Neb. 261. With due deference to the opin- 





ion expressed by yourselves, it seems to us the better rule of law is in 
accordance wi 


the decision above quoted; and in determining the | 


question, some reference must be had to plain legal principles. The doc- 
trine of joint tenancy obtains with reference to partnership assests. No 
member of a firm owns any portion thereof, as an individual, nor can 
he, until all the partnership abilities have been discharged. After pay- 
ment of firm debts, upon a dissolution of the firm, the partners become 
tenants incommon. The interest of each partner in the partnership as- 
sets is his portion of the residuum, after all the liabilities of the firm are 
liquidated and discharged. Douglass v. Winslow, 20 Me. 89; Perry v. 
Holloway, 6 La. Ann. 265; Schlack v. Harmon, 6 Minn. 265; Taylor v. 
Field, 4 Ves. 196. A creditor of an individual partner hasa right to sell 
only what of the partnership property belongs to the debtor partner, af- 
ter paying the debts due by the firm. Dower v. Stauffer, 2 N. J. L. 198; 
Knox v. Summers, 4 Yeates (Pa.), 477; Tappan v. Blaisdell, 5 N. H. 
189; Pierce v. Jackson, 6 Mass. 242; Ibid. 271; 7 Pick. 542. If it be 
true, then, that a partner has no interest in partnership assets until after 
the payment of the firm debts, how can his claim to exemptions be sus- 
tained when a firm-creditor is endeavoring to collect his demand? To 
permit it would be to say that every one who trusts a partnership is de- 
pendent entirely on their honesty, in those states whose exemption laws 
are liberal. Each member having claimed and been allowed his $500 ex- 
emptions, there is generally very little left. It is a good way for men 
without means to obtain a start in the world. Yours respectfully, 
E. F 


} 


—JameEs LAWREY, ex-Chief Justice of the Supreme Court of Penn- 
sylvania, died last Tuesday in Burlington, N. J., aged 73 years. He 
was graduated from Yale College in 1824. 

— WILL your honor please charge the jury?” asked an Arkansas 
lawyer, atthe conclusion of a horse-thief trial. “I will,” replied his hon- 
or; “the court charges each juryman $1 for drinks, and $6 extra for 
the one who used the court’s hat for a spittoon during the first day of the 
session.” 


—On the 8th instant an act repealing the bankrupt law passed the 
house of representatives by a large majority. The first section repeals 
the bankrupt act of the 21st of March, 1867, and all laws and parts of laws 
amendatory thereto and supplemental thereto. The second section pro- 
vides that all suits and proceedings now pending in the United States 
courts, wherein an adjudication in bankruptcy has been made, shall be 
proceeded with and & governed by the provisions of existing laws, 
which are continued in foree only for the purpose of closing up suits 
now pending. The act is to take effect from and after the Ist of July, 
1877. 

—A MAN who was tried in Paris the other day for usury combined the 
occupation of shoemaker and money lender. He bought up vast quantities 
of shoes delivered to the French armies during the war, and these he 
assigned at fictitious prices in any numbers he chose to designate among 
his young clients. To one unhappy youth he lent 3,000 francs, and he 
compelled him to give a note for 45,000 francs’ worth of goods supplied. 
Among the goods supplied were about two hundred pairs of shoes. “I 
did not know what to do,” the victim piteously observed, ‘‘ with that 
veritable magazine of shoes.’”” They were put down by the money- 
lending shoemaker at 25 frances a pair, and the debtor got some to 
dispose of them for him at six or seven cents a pair. Another young 
man of family declared that for 20,000 francs lent in small sums, he 
had to sign acknowledgments for money and goods amounting to 
325,000 francs. The shoemaker was sentenced to six months imprison- 
ment and a large fine. 


—THE OFFICIAL List of advocates practising before the Court of Ap- 
peals at Brussels, for 1875-6, recently issued, presents one or two inter- 
esting points of comparison with our own Law List. There are on the 
roll 279 advocates resident at Brussels. The Law List contains the names 
of probably not far short of 6,000 barristers. The oldest member in the 
Brussels list is M. de Bonne, whose “inscription” dates back to 1812. 
The oldest barrister in our list appears to be a gentleman who was called 
in 1800. While there are only five advocates in the Brussel list whose 
“inscription” took place before 1830, we can show over a hundred barristers 
called before that date. The number of advocates added to the Brussels 
list in 1875 was twenty-six, while in the year ending with Trinity Term, 
1875, no fewer than two hundred and seventy-five barristers were called, 
just about the number of the entire Brussels list. It has been stated that 
in 1783 the English bar numbered only 301 members.—[The Solicitor’s 
Journal. 


—Sir Rotanp K. Wirson. in his History of Modern English Law, 
recently published in London, thus speaks of codification : 

“ Consolidation. of scattered statutes, and improvements in their ar- 
rangement, composition, and typography, could do little more than 
whet the appetite of reformers fur something more comprehensive, and 
the cry for ‘‘ Codification” has never entirely died out from that time 
is this; but neither has it ever acquired volume and strength enough to 
overcome the really formidable obstacles which stand in the way of its 
satisfaction. in truth, the obstacles were and are of such a nature, that 
it may naturally be doubted whethera “cry” is exactly the most appro- 
priate agency for removing them. It seems at first sight a little like getting 
up a popular agitation for a great national epic poem. A code, in the 
fullest sense of the word, would be a work of high literary art. It 
must, in the main, be the production of a single master-mind, pos- 
sessing a very rare combination of qualities, though it would not, like a 
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poem, — entirely on his unassisted genius, but would admit of and 
require the services of many humbler coadjutors. One may almost 
venture to prophesy, that if we ever have such a code, it will be pro- 
duced first as a private literary undertaking, which will so attract and 
charm the reading part of the nation, that they will cry aloud, not for a 
code, but for “the code, the whole code, and nothing but the code;”’ and 
will obtain, as usual, something bearing a general resemblance to what 
they asked for, though more or less mangled and distorted in the course 
of the struggle, 


—ACcCORDING to the Saint Louis Republican, the Supreme Court of 
Mllinois_has recently decided that what are known as “‘ option deals ’’ are 
void. The court is reported to have said : “If it be said that persons 
have the undoubted right to purchase grain for future delivery, the pro 
osition is conceded ; but trammeled as these contracts were, can it be 
said that they have the elements of a bona fide transaction? Or is it 
not more like a wager on the price of grain on agiven day? Where no 
gral is owned at the time of the sate, nor is any expected to be, or to 

dqfvered or received, but simply that the difference in the stipulated 
pricé and the actual price at the time for delivery to be paid, if’: above, 
to the purchaser, and if below to the seller, such a transaction is only in 
fact a wager, and the whole thing is but a gambling transaction. And 
such transactions are unlike wane 5 bee? cl operations, and are injurious 
to trade and demoralizing in their tendency. Such transactions tend to 
derange prices, produce great fluctuations, and produce injury if not 
ruin to the fair and legitimate traders by inflation or depressions in prices, 
by such wagers being made by men not in business, but simply gamb- 
ling on the grain exchange. And it is believed that, under this rule of 
the Board of Trade dispensing with a delivery or offer to deliver, with 
a present ability to do so, this species of gambling can be carried on 
without restraint. Hence the rule, so far as it dispenses with a delivery, 
or an ability, with an offer to deliver, is not only unlawful, but encour- 
ages gaming, and is therefore pernicious.” 


—A Cuicaco Bar Dinner.—We have before us another report of 
some very remarkable outbursts of American legal oratory, on the occa- 
sion of the Chicago Bar Association dinner. The judges and advocates 
who spoke, were all carried away by a fervid enthusiasm and glowing 
admiration of themselves and their institutions. The supreme court 
exercises higher functions than the House of Lords—it is an arbiter in 
the disputes of nations. Judge Williams thus spoke of the House of 
Lords :—“‘ In that bright judicial galaxy that spans the dome of English 
jurisprudence, all the luminaries of which it is composed have not been 
fixed stars, shedding upon the beholder only a pure and benignant ra- 
diance ; comets have not infrequently appeared; . . . meteors have flash 
ed,”’ etc., etc. But the best toast of the evening was that of the ‘The 

] Fraternity,” which was thus apostrophised:— “It is theirs to 
strengthen the piliars of the temple of justice. and raise its august dome 
still higher in the skies.”” After Mr. Barnum, Professor Swing was called 
upon, who, it seems, isa clergyman. He felt “more than ordinarily em- 
barrassed,” and delivered himself of these remarkable observations :— 
“It is your custom,” he said, ‘‘to invite one clergyman to your banquets 
to enjoy the result of the comparison, and I suppose on the day of judg- 
ment you will expect to become one of the Lord’s little ones for having 
once fed one of His children. and when he was hungry, having taken him 
in and given him drink.” He finally suggested that a lawyer should be 
compelled to go to church regularly to keep up with the discussions of 
the pulpit, and, conversely, a minister ought not to be qualitied to preach 
unless he had sat a year in the supreme court. A Chicago legal dinner 
must be a most amusing entertainment.—[ The Law Times (London). 


—AN AGED svuIT.—Some scientific inquirers have doubted whether 
any man or woman has ever lived for one hundred years. Whatever 
scepticism may exist as to the duration of human life, no one can con- 
test the possibility of a suit in chancery lasting for 185 years. The 
fictitious suit of Jarndyce v. Jarndyce has been eclipsed by the real 
suit of remy | v. Ashley. This glory of equity jurisprudence first saw 
the light in 1740, when Lord Hardwicke held the Great Seal. The 
master in chancery reported on it in 1792, the year in which Lord Thur- 
low was finally driven from office, exchanging the chancery and the 
mace for Bath and the gout. From that memorable epoch the suit 
slept ; but, as in Rip Van Winkle’s case, the spark of life was not 
extinct, only dormant, and the suit reappeared in the year of 
1875, on November 19, before Vice-Chancellor Sir Richard Malins. The 
long torpor under which it had been ven had given it new strength, 
sam when it awoke, its giant form so affected his lordship that, in pass- 
ing judgment, the vice-chancellor recommended that the suit should at 
once be removed into the court of appeal for final adjudication. In 
a. nome Si par the history of this suit, the greatest marvel is that 
Lord Eldon had no hand in promoting its longevity, and the next great- 
est marvel is that the judicature act will prove the weapon of its final 
destruction. There is, however, one fact in its career which must fill 
the profession with unalloyed pleasure. The costs have been paid from 
time to time out of the fund, and it is quite delightful to observe that 
the vice-chancellor wound up his judgment on the point before him 
with these refreshing words: ‘Tax an pay the costs of all parties out 
of the funds in court.”—[The Law Journal. 


--THE St. Louis See makes the following comments on the whole- 
im 


sale pardoning of criminals which has been going on in Illinois under 
several successive administrations. In the yiews expressed we heartil 
concur :—“‘ From statistics furnished by the Springfield (Tlls.) Journal, 


we find that during the two years one month and a half Gov. Oglesby 


/ 





was in office, after the present management of the penitentiary came 
into force, he pardoned 263 criminals. During the four years of Gov. 
Palmer’s administration, 300 were pardoned ; and during the three years 
of Gev. Beveridge, 261 have been relieved of the penalty of violated 
law. Now in view of this rather remarkable exhibit, one or two things 
is plain: Either Illinois courts convict a great many innocent men, or 
else Illinois governors have small respect for the decision of the courts. 
It may be safely assumed that the latter is the true state of the case. No 
one supposes that out of the 824 convicts released from Joliet in the 
last nine years, twenty-five were entirely innocent of the crimes for 
which they were sentenced. The probabilities are that not more than a 
dozen received their pardon because they were unjustly punished. 
The balance owe their release to executive clemency pure and 
simple, but considerable more simple than pure. This clemency 
arises from a false conception of the purpose for which pen- 
itentiaries were devised. They were not devised to bring crim- 
nals to the stool of real or feigned repentance, and us soon as that is ac- 
complished to turn them out upon the world again. They were devised 
to keep these criminals under bolt and bar until the time for which they 
are sentenced is served out. Penitentiaries are not reformatory schoois, 
though reform should be ey ony in every possible way; they are 
places of punishment, and should be so regarded, not only by their in- 
mates, but by the men who have the privilege of nnlocking their doors. 
To pardon 824 convicts in nine years is making a farce of law and justice, 
and offering a direct premium for crime. Convince a rascal that he has 
an excellent chance to get out of prison, and he will not be in any seri- 
ous dread of getting in. Convince him that once in he must stay until 
death or the expiration of his term brings release, and he will hesitate 
about committing a penitentiary offence. No convict ought to be pard- 
oned without clear proof that he is innocent of the crirme imputed to 
him. An inflexible adherence to this rule would not only materially di- 
minish the population of penitentiaries, but relieve state executives of a 
vast amount of annoyance.” 


—TueE. PEoPLes’ JupGE.—We find the —— doggerel and a good 
deal more of the same sort in the Nashville Commercial and Legal 
Reporter : 


ENGLAND’S JUDGES AND GREAT MEN. 


England has had her Eldons and her Cokes, 

Her Elienboroughs and her Bolingbrokes, 

Her Blackstone, Redesdale, Hale und Joseph Chitty, 
Great jurists, who ne’er attempted to be witty; 
Jurists who, with a grave and sulemn mien, 

Gave judgment in a style as though they’d been 
Holding the great assize at the last judgment day, 
And had the world listening to what THEY’D say. 


A JUDGE THAT ENGLAND CAN’T CLAIM. 


But England, with her boasted names, lacks one 
To make her fame compiete. An honored son 
Of Tennessee, wearimg nor wig nor gown, 

Here sits upon the bench; but n’er a frown 

Or look severe spreads o’er his genial face, 

But ever more a merry twinkle takes thelr place. 
A democrat in truth—easy and free— 

Is our own jurist here in Tennessee. 


WHAT ENGLAND COULD AFFORD TO GIVE FOK OUR JURIST. 


Could England add this Tennesseean to her list, 
She could afford to give up works on whist 

Or poker, even an interest in the Emma mine, 
Or the cherished memories of Brandywine. 


THE PERSONNEL OF ‘‘ OUR JUDGE.’’ 


No wig, though every separate hair therein 

Was from the tail of Lexington, would win 

For the ‘‘old war-horse’’ additional renown, 

Nor would an English robe or other gown 

Than that be dons—familliar to the Bar— 

Become him like the ‘‘ Dolly Varden ’’ he’s wont to wear; 
A wig e’en from the tail of the illustrious dead 

Would hide the ans surface of his head, 

And cover silver side locks, dear to us all 

As ‘‘Adam’s recollection of his fall.’’ 

And should a genuine English gown o’er-spread him 
We'd cease to LovE, and soon would learn to DREAD him. 


THE CLAY PIPE OUR JUDGE SMOKES ON THE BENCH. 


The English Bench smokes not, but here a ty 

Of the true ‘‘people’s judge ’’ smoketh his pipe; 
Whene’er he mounts the bench that pipe is seen 

In the judicial mouth his lips between. 

When we shal! look in vain for the North star, 

When Great Ulysses smokes not his cigar 

When Colfax smiles not, and no one shall seek 

The Presidential chair; when there’s no Jeak 

Left in the treasury, we aoe expect to find 

That clay pipe absent mingling with its kind. 


OUR JUDGE SHOULD BE ELECTED EVEN FOR A THIRD TERM. 


Long may he live, long smoke that pipe, say we; 
**Amen!’’ respond FEMES COVERT, waiting to be : 
‘For who,’’ (the latter say), ‘‘avhen he is dead and gone, 
‘*Shall break the vinculum that bindeth two in one, 
‘*And with a bolt of kind judicial thunder, 
**That which is joined together put asunder ? 
et = not look equity for relief, es 

or ‘com lous Man’ can never know ovr grief ; 

‘*He has no wife, and, ergo we shall find “ns 
‘*That having no ‘ fellow feeling,’ he’s not ‘ wonderous kind.’ ’’ 








